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CURRENT EVENTS. 





Nuiiity or MarriaGe Actions — Mar- 
RIAGE Laws or EnGianp.—The recent suit 
of Scott v. Sebright, in which Mr. Justice 
Butt rendered a,judgment of nullity of mar- 
riage between the parties, continues to evoke 
rather prolonged commentary from the Eng- 
lish legal press. As far as we have ob- 
served they all concur in dissenting from his 
reasoning, controverting his conclusions, and 
protesting against his ruling being ‘‘drawn 
into a precedent.’ 

We are not disposed to fight Mr. Justice 
Butt’s battles, especially at such very long 
range, but from what we have seen of the 
facts of the case, and of the strictures upon 
the ruling, we are strongly inclined to think 
that the learned judge was right and his 
critics clearly in the wrong. The facts of 
the case were that Miss Lena Scott, «tat 
twenty-two, being a young lady of fortune, 
had been induced by the defendant to in- 
dorse his paper for considerable sums, and 
as his situation became desperate, he sought 
to marry her and resorted to most nefarious 
means to overcome her objections. He rep- 
resented to her that unless she married him 
she would be made a bankrupt and this rep- 
resentation she believed to be true. 

‘‘At last, what with writs, bankruptcy 
summonses, and all the other accompani- 
ments of desperate straits for money on the 
part of Mr. Sebright, she was worried and 
pressed to go through the ceremony of mar- 
riage as the only escape for both. He 
threatened that if she refused to marry him 
he would accuse her to her mother, and in 
every drawing-room in London, of having 
been seduced by him. Being driven wild, 
she at last went with him to the office of the 
registrar, where a friend of Sebright’s was 
present, and put his back to the door, and 
said she should not leave, and pointed a 
pistol as if to shoot her if she refused to let 
the ring be put on her finger and to sign the 
book. She alleged that she was not a free 
agent throughout. ‘The judge of the divorce 
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court gallantly held the evidence of fear and 
pressure to be so strong that there was never 
any consent on her part, and, therefore, the 
marriage was annulled.’’ 

It is hardly conceivable that a judge with 
any regard for the reason of the law, or any 
human sympathy whatever, could have ar- 
rived at any other conclusion. 

We have heretofore commented on this 
case;' and recur to it now chiefly to point out 
the tendency which we occasionally find in 
learned legal writers to ‘‘stick in the bark.’’ 

One critic insists that free agency is not, 
as Mr. Justice Butt holds it to be, an es- 
sential element of a valid contract. He says 
that there are very few contracts in which 
both parties are free agents. The laborer 
with a starving family who accepts half 
wages is not sucha free agent, nor is he 
who, under the pressure of necessity, sells 
his property for a mere song. Yet the con- 
tracts of these parties are always held to be 
binding, and must needs be so held or the 
business relations of mankind would be 
thrown into inextricable confusion. This is 
all very true, and yet it is wholly apart from 
the principle which governs the case under 
consideration. 

It is a fundamental principle of the law of 
this subject that a contract is the result of a 
consensus, of the meeting of the minds of fhe 
parties to it. If the minds do actually meet, 
there is a contract; if they do not, there is 
no contract. This is very elementary, cer- 
tainly, but it is necessary to state the propo- 
sition in order to deduce the corollary. For 
minds to meet it is necessary that they 
should be free. It is agreed on all hands 
that if one of the parties acts under duress, 
as’ for instance at the mouth of a loaded 
revolver, there can be no valid contract. 
Hence, there must be free agency quoad the 
matter in hand, and the next point to be con- 
sidered is, how shall a contract be proved? 
For some contracts mere verbal assent is suf- 
ficient; the law will presume the mutual as- 
sent of the minds. Other contracts are re- 
quired by the policy of the law to be in writ- 
ing, to the validity of others, as that of mar- 
riage, the presence of certain ofticial persons 
is necessary. To establish any contract 
whatever, from that of marriage down, it is 
essential, if the matter is put in issue, to 
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prove the meeting of the minds of the parties, 
their free agency, their sincere actual assent. 
In case of most contracts that is simple 
enough, the laborer who says he will work 
for half wages is concluded by his words, for 
he is a free agent in uttering them, notwith- 
standing his starving family, the obligors in 
a written instrument are bound by its terms, 
unless they can show that their signatures 
were forgeries, and proof of a regular mar- 
riage ceremony is suftlicient to establish a mar- 
riage, unless, as in this case, one of the par- 
ties can show, that she did not assent to the 
contract, that she was not a free agent, and 
acted under the influence of Mr. Sebright’s 
threats and the persuasive pistol held and 
pointed by his friend. Of course the burden 
of proof of these facts was upon her and she 
seems to have sustained it to the full satis- 
faction of the court, and we should think of 
every body else who might consider the sub- 
ject with due regard to its circumstances. 
This, taken altogether is a very strange 
case. It appears from the petition of the 
plaintiff that a friend of the defendant on the 
occasion of the marriage placed his back to 
the door and pointed a pistol at-the bride to 
induce her to say the necessary words and 
to make the prescribed signatures. Whether 
this allegation was disproved or not does not 
appear from any of the comments which we 
have seen, and it is strange that no notice 
has been taken of so important a circum- 
stance. It is strange that such a marriage 
should have taken place, not in some outly- 
ing district of a remote colony, but in the 
very center of civilization, the heart of Lon- 
don itself. It is passing strange that in Eng- 
land after the tinkering of a thousand years 
with marriage laws, by prelates and parlia 
ments, the law should still be so imperfect, 
and so imperfectly administered, that such a 
marriage, as appears to have been accom- 
plished in this case, (with or without the pis- 
tol accompaniment) should have been possi- 
ble. Strangest of all that, after the court had 
liberated the lady from the toils in which she 
had been so shamefully ensnared, legal jour- 
nals commenting on the ruling, should have 
no word of condemnation for the defendant 
whose conduct under its most favorable as- 
pect was simply and unequivocally infamous. 





NOTES OF RECENT DECISIONS. 





AGency—ActTion By AGENT—EvIDENcCE— 
ExperT—Warranty.—In the Supreme Court 
of the United States on the 25th of April, 
1887, was decided a case! of interest in- 
volving the powers of agents and an im- 
portant principle of the law of evidence. The 
facts were that Lundberg, a subject of the 
King of Sweden, but residing and doing 
business in Boston, who acted as agent of a 
Stockholm firm, N. M. Hogland’s Sons & 
Co., made a contract with the Albany and 
Renssalaer Iron and Steel Company, by 
which he agreed to sell, and the company to 
buy, five hundred tons of charcoal gray pig 
iron at the price of $48 per ton. He also 
made another contract for three hundred 
tons of pig iron of another brand. . The iron 
was made in Sweden, delivered to the com- 
pany in New York and transported to their 
works in Troy, N. Y. Upon its arrival the 
iron was subjected to analysis, which was so 
unsatisfactory that the company returned it 
to Lundberg, who sold it for less than the 
contract price, brought this action to recover 
the difference and obtained judgment for 
$15,000. Thereupon the defendants sued out 
a writ of error. 

The first question considered by the court 
was, whether Lundberg could properly bring 
the suit in his own name, or whether it should 
not have been brought in the name of his 
principals. The court, through Mr. Justice 
Gray, held that although the plaintiff de- 
scribed himself in the contracts as agent for 
N. M. Hogland’s Sons & Co. of Stockholm, 
yet as he did not profess in the body of the 
contract to bind that firm, he had contracted 
and bound himself individually, and might 
well sue and be sued personally upon that 
contract.? If the contract had stated that the 
bargain was made ‘‘on account of’’ his 
principals, he would not have been bound 
personally,’ and, presumably, could not at 
common law have sued personally. The 
court, however, pretermits the further con- 
sideration of this point in view of the Code 


1 Albany, ete. Co, v. Lundberg, The Reporter, vol. 
23, p. 643. 

2 Kennedy v. Gouveia, 3 D. & R. 503; Parker v. 
Winlow, 7 E. & B. 942; Dutton v. Marsh, L. R. 6 Q. B. 
361; Buffum v. Chadwick, 8 Mass. 105; Packard vy. 
Nye, 2 Mete 47. 

3 Gadd v. Houghton, 1 Exch. D. 357. 
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of Civil Procedure of New York,‘ which 
definitely settles the question. Under that 
section, a person with whom, or in whose 
name, a contract is made for the benefit of 
another, is a trustee of an express trust, and 
as such may sue in his own name. The 
court concludes, therefore, that whether 
Lundberg contracted for himself, or as agent 
for his Swedish principals, the action was 
well brought in his own name, for in this re- 
spect the practice of federal courts is 
governed by the law of the State.® 

The question of fact involved in the case 
was whether the iron delivered contained a 
larger proportion of phosphorus than was 
indicated by the analysis furnished by Lund- 
berg, the contract being construed as con- 
taining a warranty that it should not contain 
phosphorus in excess of that proportion. 
Lundberg offered in the trial court evidence 
which was admitted, and which tended to 
show, not that the specific iron in question 
was qguoad phosphorus, equal to the stand- 
ard established by the analysis furnished by 
Lundberg, but that other iron produced about 
the same time by the same furnace was fully 
up to that standard, and the admission of this 
evidence was held by the supreme court to 
have been error. The court held that, upon 
a question involving the quality of certain 
specific goods, expert evidence based upon 
an examination of other like goods, howso- 
ever thorough and scientific such examina- 
tion may have been, is not admissible, and 
as such evidence was likely to mislead the 
jury, it should have been excluded. And 
upon this ground the judgment was reversed 
and the cause remanded. 

4§ 449. 

5 See Considerant v. Brisbane, 22 N. Y. 389; U. S. 
Rev. Stat. § 914; Sawin v. Kenney, 93 U. 8.289; Weed, 


etc. Co. v. Wicks, 3 Dill. 261; United States v. Tracy, 
8 Bene. 1. 








JEOPARDY AND MALICIOUS PROS- 
ECUTIOX. 





Justice demands that a person should only 
be punished once for an offense, and in fact 
should not be annoyed relative to any matter 
wherein after a proper examination he has 
been acquitted of any criminality. The com- 
mon law provides that one shall not be put 





in jeopardy qwice for the same offense.! The 
pleas of autrefois convict, or autrefois acquit, 
which are allowed in criminal cases, pre- 
suppose a trial and conviction or acquittal, 
but the provision against being twice put in 
jeopardy is broader, since it does not 
necessarily imply a*trial, and our remarks 
will refer to the latter as including the 
former. 

What Law Applies.—The provision in the 
United States constitution on this subject 
applies only to trials in the United States 
courts.? Though the rule is a part of the 
common law, yet it is adopted and regulated 
by the constitution, or by legislation, in each 
State. Generally they have adopted the 
common law rule, that no one shall be twice 
put in jeopardy for the same offense. It re- 
mains to explain the rule as interpreted by 
the courts. 

When Is One In Jeopardy?—When the 
jury is impaneled and sworn to try the ac- 
cused on the charge preferred, he is con- 
sidered to be in jeopardy.® 

Court Must rave Jurisdiction.—The court 
must have jurisdiction of such offenses, and 
the offense charged must have been per- 
petrated within the limits of the court’s 


jurisdiction. Ifthe offense is committed 
elsewhere an acquittal is no defense.‘ 
If, after the commission of the 


offense, the law is repealed, and another 
substituted without any saving clause rela- 
tive to past crimes, no court will have juris- 
diction, and a trial will be a nullity. Where 
a cause was transferred to another court, 
and after the jury was impaneled it was 
found that the seal of the original court was 
not on the record and the jury was dismissed, 
it was held, that the prisoner was not in 
jeopardy, since the court, owing to the 
absence of the seal, had no jurisdiction.® 

The Indictment Must be Good.—When the 
indictment is insufficient in form or sub- 
stance no valid judgment can be rendered 

1 Com. v. Roby, 12 Pick. 502. 

2 Twitchell v. Com., 7 Wall. 3821; U.S. 
10 Sawy. 491. 

3 Hilands v. Com., 111 Pa. St. 1; State v. Ward (Ark., 
Dee., 1886), 2S. W. Rep. 191. 

4U. 8. v. Barnhart, 10 Sawy. 491; Nicholson v. 
State, 72 Ala. 177; Campbell v. Peopie, 109 Ill. 565; 
Com. v. Roby, 12 Pick. 496. 


5 Packer v. People, 8 Col. 36; Garvey’s Case, 7 
Col. 384. 
6 Ball v. State (Ark. Dec., 1886), 2S. W. Rep. 462, 


v. Barnhart, 
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on it, and the prisoner is not,in jeopardy.’ 
Where, after the jury was impaneled, the in- 
dictment was found to charge the offense at a 
future time and was quashed, it was held that 
the prisoner was not in jeopardy.® 

The Same Offense. — The general rule 
adopted in proving that two indictments re- 
late to the same offense is, that when the 
facts alleged under the second indictment are 
sufficient in law to warrant a conviction un- 
der the first, then the offense is the same. 
But the offense must be the same in law as 
well as in fact, for by one act a party may be 
guilty of several offenses.” Cockburn, C. J., 
says, ‘“‘itis a fundamental rule of law, that 
out of the same facts a series of charges 
should not be preferred,’’™ yet one act may 
constitute as many offenses as the legislature 
may provide.” Again, ope act may be con- 
trary to the law of the United States, and also 
of the State or of a municipality. In that 
case each authority may punish for the viola- 
tion of its law.” When, however, there is 
but one offense, but two courts have juris- 
diction, the court first assuming jurisdiction 
takes exclusive cognizance of the case.“ But 
the prosecution cannot split up the act into 
several parts. The prosecutor ‘‘may carve 
out as large an offense as he can, but he 
can carve only one.’’” Consequently, where 
a lesser offense is included in a greater, so 
that on an indictment for the latter a con- 
viction for the former may be had, a convic- 
tion or acquittal of either is a bar to a prose- 
cution for the other on account of that trans- 
action.“ So a trial for burglary has been 
held to be a bar to a charge for grand lar- 
ceny." When by one acta man was guilty 
of theft and of swindling, a conviction of one 


7 Com. v. Roby, supra; Com. v. Purchase, 2 Pick. 
621; Grisham vy. State, 19 Tex. App. 504; State v. 
Ward (Ark., Dec., 1886), 2S. W. Rep. 191. 

8 State v. Jenkins, 20 8. Car. 351. 

9 Freeland v. People, 16 Lil. 880; Com. v. Roby, 12 
Pick. 496. 

10 Freeland v. People, supra. 

. Reg. v. Elrington, 9 Cox, C. C. 86. 

2 Fant v. People, 45 Lil. 259; Crocker v. Sate, 47 
Ga. 568. 

#%U. 8. y. Barnhart, 10 Sawy. 491; Hughes v. 
People, 8 Colo. 536. 

14 U. 8. v. Barnhart, supra. 

4 Thomas v. State, 40 Tex. 36; 1 Bish. Crim. Law, § 
1060; Drake v. State, 60 Ala. 42; Wright v. State, 17 
Tex. App. 152. 

16 Thomas v. State, supra; Com. v. Roby, supra. 

Triplett v. Com. (Ky. Ct. App., June, 1886), 1 8. 
W. Rep. 84. 





was held to be a bar to the other. Where 
in one transaction the defendant stole the 
cattle of two different owners, and was in- 
dicted separately for each theft, it was held, 
that a conviction on one indictment was a 
bar to a trial on the other, but an acquittal 
was not a bar. We leave the case to speak 
for itself.” 

In What Manner Defense Made.—This de- 
fense must be made by plea,and where the plea 
was a former conviction or acquittal, it was 
held the record must be set out in haec verba 
or by exhibit, and that no extrinsic evidence 
was admissible.” But parol evidence is not 
entirely excluded, for it is sometimes neces- 
sary to identify the offenses,the prisoner or the 
record. In some cases, when the exact time 
alleged is not required to be proved, as for 
unlawfully selling intoxicating liquors, parol 
evidence is necessary.” Since criminal of- 
fenses are local, a plea of a conviction or ac- 
quittal in another county is no defense.” 
Where the crime is not local, as in case of 
larceny, itis different ; so, if the venue of the 
case had been changed, the plea should show 
it. 

When Plea Not Available.—The rule of 
once in jeopardy was adopted for the benefit 
of the defendant; consequently when he has 
consented to the act, which gives vise to the 
plea, he cannot take advantage of it. If 
after the jury are sworn, the case is con- 
tinued or the jury are discharged without 
rendering a verdict, with his consent, or the 
judgment is reversed on his application, the 
plea will not avail him.* Nor is this plea 
available when the jury is discharged from 
necessity prior to a verdict caused by illness 
or death of juror, or illness of prisoner, or 
other urgent necessity or failure to agree. 
Some decisions hold that the case must be 
extreme which will justify a discharge of a 
jury,” while others leave it to the sound dis- 


18 State v. Sims, 21 Tex. App. 649. 

19 Wright v. State, 17 Tex. App. 152. 

2) Campbell v. People, 109 Lil. 565; Grisham vy. State, 
19 Tex. App. 504. 

211 Bish. Crim. Law, § 1050; Grisham vy. State, 
supra; Whart. on Cr. Pj. and Pr. § 481. 

22 Emerson y. State, 43 Ark. 372. 

23 Campbell v. People, supra. 

24 Peiffer v. Com., 15 Pa. St. 468; Sanders y. State, 
85 Ind. 318; People v. Gardner (Mich., July, 1886), 29 
N. W. Rep. 19; State v. Faloner (Lowa), 30 N. W. Rep. 
655; Harkins v. Com. (Ky. Ct. App.) 18.W. Rep. 730. 

2 Hilands v. State, supra; Com. vy. Clue, 3 Rawle, 
498. 
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cretion of the court. When a jury was dis- 
charged after eleven hours’ deliberation in 
vain to obtain an agreement, it was held they 
were improperly discharged, and the pris- 
oner’s plea of former jeopardy was sus- 
tained ;*’ where the jury was discharged after 
two days’ deliberation, the plea was held to 
be bad.” 

Plea: Not Available for Collusion.—When 
the prisoner by fraud causes himself to be 
proceeded against and to be fined slightly, 
his plea of a former conviction will not be 
sustained.” 

Granting a New Trial.—When a prisoner 
has been tried and convicted of a minor 
offense under the indictment, and subse- 
quently the judgment is reversed, a question 
has been raised whether on the second trial 
he can be convicted of the greater offense. 
Some authorities hold that the first trial re- 
sulted in an acquittal of the greater offense, 
while others hold that the reversal of the 
judgment at the prisoner’s petition makes it 
as though there had never been a trial.” 

Malicious Prosecution.—As a further pro- 
tection against improper annoyance, the law 
provides an action for damages for malicious 
prosecution. The law refers to prosecutions 
which are instituted without probable cause 
and maliciously. 

What is Probable Cause.—Probable cause 
is defined to be ‘‘the existence of such facts 
and circumstances as would excite the be- 
lief, in a reasonable mind, acting on the 
facts within the knowledge of the prosecutor, 
that the person charged was guilty of the 
crime for which he was prosecuted.’’™ 

What Malice is Necessary.—The malice re- 
quired is not express malice, a specific de- 
sire to injure another person from malevo- 
lence or motives of ill-will, but the wilful do- 
ing of an unlawful act to the prejudice of 
another.” 

Want of Probable Cause and Malice.—To 


2 Whart. on Crim. Pl. and Pr. §§ 491-499; U. S. v. 
Perez, 9 Wheat. 579. 

27 State v. Schuchardt, 18 Neb, 454. 

% Smith v. State (Tex. App.), 2 8. W. Rep. 542. 

29 McFarland vy. State (Wis., March, 1887), 32 N. W. 
Rep. 226; 1 Bish. Crim. Law, § 1010; Whart. on Crim. 
Pl. & Pr, § 451, 

#® Com. ¥v. Arnold (Ky. Ct. App. Sept. 1884), 6 Crim. 
L. Mag. 61, with note reviewing the decisions. 

5. Wheeler y. Nesbitt, 24 How. 544; Walker v. Camp, 
63 Towa, 627; Barron v. Mason, 31 Vt. 189. 

8 Johnson vy, Ebberts, 6 Sawy. 53s. 





maintain the suit for damages, the prosecu- 
tion must have been without probable cause 
and malicious, and the plaintiff must prove 
both propositions. 

Want of Probable Cause, Presumptions and 
Inferences.—A want of probable cause can- 
not be inferred from malice.* If the prose- 
cutor had probable cause for the prosecu- 
tion, it matters not how malicious he was.™ 
The jury is to decide what facts are proved, 
and the court is to say whether those facts 
constitute probable cause.® 

Malice, Proof, Presumptions and Inferences. 
—Malice must be proved, though the jury 
may infer it from the facts in evidence.” The 
jury may infer it from a want of probable 
cause, but the law does not raise a pre- 
sumption of malice for that reason.” Malice 
is to be inferred where criminal proceedings 
are resorted to for the purpose of collecting 
a debt, or for any purpose other than that of 
bringing the party to justice.” One, who 
causes the prosecution of an innocent party 
without taking due care to ascertain the 
facts, is liable therefor.“ So, one who 
wrongfully causes a criminal action to be 
commenced, is liable for the proceedings in, 
and the continuance of, the same.” 

Inferences from the Criminal Proceedings.— 
The finding of a true bill by the grand jury 
has been held to be prima facie evidence of 
probable cause,” and the ignoring thereof to 
similarly show the want of probable cause.“ 


33 Spain v. Howe, 25 Wis. 625; McKoun v. Hunter, 
30 N. Y. 625: Ullman v. Abrams, 9 Bush. 738; Smith v. 
Zent, 59 Ind. 362; Carelton v. Taylor, 50 Vt. 220; Fag- 
non v. Knox, 66 N. Y. 525; Castro v. De Uriarte, 16 
Fed. Rep. 93; Dwain v. Descalso, 66 Cal. 415; Good v. 
French, 115 Mass. 201. 

% Wheeler v. Nesbitt, 24 How. 544; Hamilton v. 
Smith, 39 Mich. 222. 

% Smith v. Austin, 49 Mich. 286; Hamilton v. Smith, 
supra. 

3 Ross v. Langworthy, 13 Neb. 492; Parli v. Reed, 30 
Kan. 534; Eastin v. Bank of Stockton, 66 Cal. 123. 

87 Gee v. Culver, 13 Oreg. 598. 

% Mowry v. Whipple, 8 R. 1. 360; 2 Greenl. on Ev. § 
453. 
89 Wheeler v. Nesbitt, supra; Levy v. Brannan, 39 
Cal. 484; Stewart v. Sonneborn, 98 U. S. 191; Brewer 
v. Jacobs, 22 Fed. Rep. 217; Edgeworth v. Carson, 43 
Mich. 241; Dietz v. Langtitt, 63 Pa. St. 234. 

4# Ross v. Langworthy, supra; Johns vy. March, 52 
Md, 323. 

4. Walker v. Camp, 63 Lowa, 627. 

#2 Johnson v. Miller, 63 Lowa, 529; Colter v. Lower, 
35 Ind. 285; Murphy v. Martin, 58 Wis. 276. 

43 Garrard v. Willet, 4 J. J. Marsh, 628. 

#4 Sappington v. Watson, 50 Mo. 83. 
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A conviction by a justice is generally held to 
be conclusive proof of probable cause.” 
When such judgment is reversed on appeal, 
some authorities hold that it is still conclu- 
sive proof of probable cause,“ while others 
hold that it is only prima facie evidence.“ 
In one case it was held that even a convic- 
tion on an indictment was not conclusive as 
to probable cause.** The fact, that a trial 
was had and the jury disagreed, is admissible 
evidence on this subject. It is immaterial 
whether the criminal proceedings were valid, 
because the gist of this action is for the 
scandal, vexation and expense endured.” 

Excuse from Advice of Counsel.—If the 
party submitted all the facts to his counsel, 
and acted in good faith according to his ad- 
vice, or submitted the facts to the prose- 
cuting attorney,” and acted under his advice, 
he cannot be held responsible; but it is for 
the jury to decide whether he communicated 
all the material facts.” 

S. S. MERRILL. 


4 Phillips v. City of Kalamazoo, 53 Mich. 33. 

4 Whitney v. Peckham, 15 Mass. 243; Dennehey v. 
Woodsum, 100 Mass. 197; Witham v. Gowen, 14 Me. 
362. 
47 Goodrich v. Warner, 21 Conn. 432; Womack v. Cir- 
cle, 29 Grat. 192; Moffatt v. Fisher, 47 Iowa, 478. 

4 Bowman v. Brown, 52 Iowa, 437. 

4 Johnson v. Miller, supra. 

% Pippet v. Hearn, 5 Barn. & Ald. 634; Castro v. 
De Uriarte, 12 Fed. Rep. 250. 

51 Sappington v. Watson, supra; Walter v. Sample, 
2 Pa. St. 275; Anderson v. Friend, 71 Ill. 475; Ash -v. 
Marlow, 20 Ohio, 119. 

52Thompson v. Lumley, 50 How. Pr. 105; Smith v. 
Austin, supra. 

58 Johnson v. Miller, supra. 








THE EFFECT OF WITHDRAWING A 
JUROR BY CONSENT. 





Unaided by judicature acts or general or- 
ders, or-any of the complicated simplicities 
of the modern immethodic system, Thomas 
v. The Exeter Flying Post Co., is a decision 
arrived at by Day and Wills, JJ., on one of 
those questions that best test the sagacity of 
a nisi prius leader. Shall we consent to 
withdraw a juror? If we do, what will be 
the precise consequential bearing of the pro- 
ceeding as regards the action at issue? Will 
it effect a legal determination of the action, 
or can it be retried, and if so, who can or- 





der a retrial, and for what reasons? The 
case referred to, which is reported in the 
Law Times, replies to those interrogatories, 
and it is certainly a practice case deserving 
of all attention. 


An action for libel, brought by the plaint- 
iff against the proprietors of a newspaper, 
came on for trial at the Exeter Assizes, be- 
fore Denman, J., and a common jury, on the 
1st of February, 1887. After the plaintiff’s 
case had been opened, an arrangement was 
arrived at, by the terms of which the defend- 
ants agreed to pay the plaintiff’s costs as be- 
tween solicitor and client, and the defend- 
ants’ counsel was to make a statement in 
court, which was to be inserted in the de- 
fendants’ paper, apologizing to the plaintiff 
and withdrawing the alleged libel. After the 
defendants’ counsel had addressed the court 
in accordance with the terms agreed upon, 
the learned judge consented to this settle- 
ment of the action, and a juror was with- 
drawn, and a note to that effect was indorsed 
upon the record by the associate. The re- 
marks made by the defendants’ counsel were 
duly printed and published in the next issue 
of the defendants’ newspaper; but in an- 
other article in the same issue the alleged 
libel was practically repeated and was not 
withdrawn. Thereupon, upon an applica- 
tion made by the plaintiff’s counsel, the 
learned judge ordered the action to be re- 
entered and to be retried on the following 
day (Feb. 3d), on the ground that the agree- 
ment upon which the juror had been with- 
drawn had been violated. It appeared by 
an affidavit of the defendants’ solicitor, that 
no formal order giving the plaintiff leave to 
re-enter the action for trial at the assizes 
was drawn up, and that the plaintiff gave no 
formal notice that the action had been re-en- 
tered, or as to when it would be tried. On 
the 3d of February, the plaintiff proceeded 
to trial, and a common jury was impaneled . 
and sworn to try the action. The defend- 
ants, however, did not appear, and were not 
represented by counsel, and the jury found 
a verdict for the plaintiff, and awarded him 
£100 damages, and judgment was entered 
accordingly by the learned judge. Subse- 
quently the defendants moved that the ver- 
dict and judgment given on the 3d of 
February, and all proceedings subsequent 
to a juror having been withdrawn upon 
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the first trial of the action on the first 
of February, be set aside, and that the 
terms agreed upon on the first of February 
should stand, upon the grounds that (1) the 
withdrawal of a juror had put a final end to 
the litigation. (2) The learned judge had no 
jurisdiction to grant a new trial of the action. 
And (3) the proceedings were irregular and 
void for want of notice, having been given to 
the defendants of the order granting a new 
trial, and of the day appointed for such new 
trial. And the case thus coming before the 
Queen’s Bench Division, it was contended, in 
support of the motion, that withdrawing a 
juror has not the same effect as discharging 
a juror by consent, for though, it was said, 
the latter course does not terminate the suit, 
the former puts a final end to the litigation ; 
and the only remedy open to the plaintiff, 
under the circumstances, would be to bring 
a fresh action for the breach of the agree- 
ment, subject to the result of an application, 
by the defendant to stay the proceedings. 
‘*T am quite satisfled,’’ said Day, J., ‘‘that 
the cause did not come to an end by the 
withdrawal of the juror in this case. There 
certainly are cases to be found in which 
words have been used to the effect that the 
withdrawal of a juror puts an end to the ac- 
tion; but one must be extremely careful, 
when the language of judges is cited as 
authority, to see if such language refers only 
to the particular case before them, or is 
meant to lay a general proposition of law to 
be of universal application. It is in one sense 
true that, when a juror has been withdrawn, 
the case is at an end; but that is not, in my 
opinion, a necessary consequence of with- 
drawal. The reason why the case may be at 
an end is because it is by cousent of the 
parties that the juror is withdrawn. But then 
the cause is not legally at an end, though it 
is so virtually. Withdrawal of a juror is 
simply agreeing to dispense with a verdict; 
but the case is still alive, although, as a 
general rule, no further proceedings are taken 
in such an action. Therefore, it seems to me 
to be technically incorrect to say that a case 
is put a legal end to by the withdrawal of a 
juror. The judge, by the consent of the 
parties, has refrained from trying the case, 
but he may still do so if he comes to the con- 
clusion that it ought to be tried out. I think, 


in this case, that my brother Denman came | 





to a sound conclusion, for the rights of the 
plaintiff had been grossly and dishonestly 
invaded by the defendants. In my judgment, 
the defendants have been guilty of a breach 
of good faith, and the learned judge was 
quite justified in the course he pursued. I 
am satisfied that he had ample jurisdiction, 
and I think that he exercised it most prop- 
erly.’”’ Most properly, indeed—though it 
could not be imputed that the agreement to 
withdraw a juror had been obtained by fraud, 
which would have rendered the whole 
proceedings with reference to the 
settlement void «ab initio. ‘*No 
doubt, most persons,’’ said Wills, J., 
‘tif asked what was meant by the withdrawal 
of a juror, would say that it was a means of 
terminating a suit. That, popularly speak- 
ing, is a correct and véry fair description of 
the effect of withdrawing a juror. In all or- 
dinary cases the withdrawal of a juror takes 
place with that intent, and the case is gener- 
ally then at anend. The case of Gibbs v. 
Ralph! cited by Mr. Charles, is the only case 
in which general language is used to that ef- 
fect without any qualification, and in that 
case there was no occasion to qualify that 
general proposition. But it is perfectly clear, 
upon the principle and authority of the cases 
of Burdon v. Flower? and Noburn v. Hil- 
liam,* that the withdrawal of a juror does not 
effect the legal determination of the case ; but 
it does so in the sense that, unless there are 
very special circumstances in the case, the 
courts will hold the parties to the understand- 
ing which has been arrived at, and if any 
further proceedings are taken by either party 
they may be stayed. That, in my judgment, 
is the legal effect of the withdrawal of a juror 
in an action. The juror in the present case 
was withdrawn by the consent of the judge, 
and such withdrawal stands upon no higher 
level than the ordinary discharge of the jury, 
so far as the legal determination of the action 
is concerned. But what was there in the 
present case to prevent the action going on? 
One of the parties had taken the benefit of 
the settlment which had been arrived at, and 
instantly proceeded to violate, not only its 
spirit, but also its positive terms. The terms 
were, that the speeches of counsel should be 


115 L. J. 7, Ex.; 14 M. & W. 804. 
27 Dowl. 786. 
22 L. T. Rep. (N. 8S.) 67° L. Rep. 5 C. P. 129. 
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printed and published without comment. 
There has been a gross breach of faith on 
the part of the defendants. In my opinion, 
the judge was not only justified in acting as 
he did, but he exercised his discretion per- 
fectly rightly.’’ Indisputably so, we repeat ; 
he had no other alternative, unless he was 
prepared to allow the practice of the court to 
be abused by its dishonest use, in flagrant 
violation of all good faith and fair dealing. 
But let it be distinctly understood that it was 
only under those circumstances that the court 
gave this effect to its decision that the action 
had not been terminated; for practically, 
whether the action should be deemed to be 
finally laid at rest or not, ‘‘depends en- 
tirely,’”’ in the words of Lord Abinger, in 
Harries v. Thomas,‘ ‘‘on the circumstances 
under which the agreement is come to. If it 
appears that it was the intention of the par- 
ties to put an end to the cause, for obtaining 
a particular advantage, or avoiding a particu- 
lar loss, the court will give effect to it, or, 


under some circumstances, even preclude the 


plaintiff from bringing another action.’’— 
Trish Law Times. 


42M. & W. 32. 








CORPORATIONS—JOINT STOCK COMPANIES— 
INDIVIDUAL LIABILITY OF MEMBERS. 
DAVISON BROTHERS V. MILTON D. HOLDEN, 
ET AL. 





Supreme Court of Connecticut, April, 1887. 


1, The members of an unincorporated trading asso- 
ciation are liable, both individually and jointly, to third 
persons for goods sold to the association. Such 
liability is not dependent on the question of partner- 
ship as between the associates, or between themselves 
and strangers, but upon the principles of agency. 


2. Associating, under the statute,! does not give to 
individuals either corporate powers nor immunity 
from individual liability. Third parties may, at their 
option, sue the association as such, or ignore it and 
sue the individual members, although credit was 
given in form to the association and no individual 
member was known to such third parties. 


8. Where the president and treasurer of an unin- 
corporated association were sued without naming any 
other members, and no pleain abatement was inter- 
posed: Held, that they were properly sued and were 
liable. 


1 Rev. Stat. 1875, p. 417, § 7, provided that “any number 
of persons, associated together as a voluntary associa- 
tion, not having corporated powers, but known by some 





The facts sufficiently appear from the opinion. 
PARDEE, J., delivered the opinion of the court: 
The defendants with sundry other persons asso- 
ciated themselves under the name of the Bridge- 
port Co-operative Association, an unincorporated 


- trading association. They established a nfeat 


market. Their purpose was to buy at wholesale; 
to retail to any person who would buy, regardless 
of membership, and to the members at sucha 
price as would relieve them from paying at least 
one middle man’s profit. Each member contri- 
buted something to the starting fund, the amount 
determined by him; no profits were anticipated 
beyond payment of expenses of management. 
The members held meetings and elected officers, 
these employed managers to conduct the busi- 
ness; these last bought and sold, paying receipts 
to the treasurer. One of the defendants was 
president, the other treasurer. Upon request of 
the managers, the plaintiffs sold merchandize to 
the association; this suit is for the price thereof. 
It did not otherwise appear, than from the above 
facts, that any of the members of the association 
ever held themselves out as partners, or ag being 
liable as individuals for the obligations of the as- 
sociation, or that the plaintiffs or any other per- 
sons ever gave credit to them either as individuals 
or as partners, or that the members entered into 
any agreement of co-partnership among them- 
selves, or into any agreement or understanding 
by which they or any of them should become per- 
sonally liable for the debts of the association. 
The defendants claimed that they were not liable, 
either as individuals or as co-partners. They had 
judgment. Plaintiffs appeal. The determination 
of the controversy as to the liability of the de- 
fendants depends, not at all upon the question 
whether they and the other associated individuals 
were partners as between themselves, nor upon 
the question whether, as between all of the asso- 
ciates and strangers they were such, but upon 
the law of agency. If the defendants clothed an 
agent with unrestricted authority to buy they 
must pay, regardless of the other questions. 
Upon the record the defendants, with others un- 
disclosed, associated themselves for commercial ~ 
purposes for their pécuniary advantage. For 
convenience they transacted business under an as- 
sumed associate name, sent them managers and 
agents into the market with unrestricted authority 
to buy goods and pledge their credit under that 
name; to buy for the benefit of all jointly and of 
each individually. In the due execution of the 


distinguishing name, may sue and be sued, plead and be 
impleaded by such name. Rey. Stat. 1875, p. 408, § 9, 
provides that ‘in suits against such voluntary associ- 
ations as are liable to be sued, service of process may 
be made upon the presiding officer, secretary or 
treasurer. The property of any such association, 
whether held by such association or in the hands of 
trustees for its benefit, may be attached and held to re- 
spond to any judgment that may be recovered against 
it; but the individual property of its members shall not 
be liabie to attachment or levy of execution in such 
suit. 
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authority conferred upon them, they contracted 
the debt in suit and pledged the joint and several 
credit of the associates. Asa matter of law, the 
plaintiff in giving credit to the associate name 
gave credit to the individuals, who upon inquiry 
should be found to stand behind it. 

It is of no legal significance that the defendants 
did not intend to be individually responsible, or 
that they tia not know or believe that, as a matter 
of law, they would be, or that théy intended that 
the goods when bought should become the prop- 
erty of the association; having given to the agent 
unrestricted authority to buy, their secret intent 
as to the ultimate destination of the merchandise 
is of no avail. The rule that he who instructs his 
agent to buy can be made to pay, stands quite in- 
dependent of intent or knowledge; he who buys 
by an agent buys by himself, and the Jaw im- 
putes to him knowledge that he must, and the 
corresponding intent to pay for what he buys. 

The statute permits individuals to unite under 
a distinguishing associate name for trading pur- 
poses; but they do not thereby acquire either cor- 
porate powers or immunity from individual lia- 
bility. If they choose so to do they can institute 
a suit for the common benefit in the assumed 
name; also they may be made defendants under 
the same name. If so, execution will go against 
common property of the association as such and 
not against individual property. If, disregarding 
the fact and form of association, the suit is against 
all of the individuals, execution will go against 
the individual property,of any. A suit may be 
instituted against them as individuals, as at com- 
mon law, if the plaintiff will take the risk of nam- 
ing all, and of naming them correctly. Ifhe names 
only a part of those who should be named, a plea 
in abatement may be interposed specifying 
omitted names; if no such plea isinterposed those 
who are named are properly sued and must sub- 
mit to judgment. If the associated persons send 
an agent into the market with unlimited author- 
ity to make purchases and contract debts in the 
name and for the benefit of the association, and 
the agent discloses the name of the association 
and not the names of the individuals composing it, 
the creditor may, if he is contented to look only 
to the property of the association as such for his 
security, institute his action against the associa- 
tion by its distinguishing name; if he desires to 
reach the individual property of members he 
must institute his suit against such and so many 
of them as he can name as individuals. He may do 
this even if the sale was made and the credit given 
in form to the association and the name of no in- 
dividual member was then known to him; he may 
do this for the reason that he gave credit upon 
the request of a known agent for an unknown 
principal. By operation of law, the credit was 
to the principal from the beginning, to be en- 
forced whenever he can be discovered. There is 
error in the judgment complained of. 

In this opinion the other judges concurred. 





Nore.—The above decision is of much importance 
in the State where rendered, as the question of the 
liability of members of voluntary associations has 
never before been adjudicated there. Although the 
conclusions reached are based, in, the opinion, upon 
the ground of agency, yet the result is strictly in ac- 
cord with the principles governing the majority of de- 
cided cases on the points involved. 

The members of an unincorporated joint stock asso- 
ciation are partners.! 

Defendant subscribed to stock of express company. 
Held, liable as partner.? 

The members of such association are individually 
and jointly liable for all its debts contracted for the 
objects and within the scope of the association. And 
so without regard to private agreements among the 
members.4 e 

In the absence of any provision in the constitution 
of a joint stock company, providing for remedies to 
shareholders as between themselves, they are part- 
ners.5 

Case of voluntary joint stock association for carry- 
ing ona mercantile business: Held, that in the ab- 
sence of an express, statutory provision they are 
partners, and the members are individually liable for 
debts of the association.6 Association for carrying on 
a mercantile business. The questions in issue were 
decided upon the rules governing the law of partner- 
ship.’ Unincorporated association organized under gen- 
eral laws, members are taxable as partners. Volun- 
tary benevolent associations for relief of sick and 


1 Butterfield v. Beardsley, 28 Mich. 412, 420, citing 
Beaumont v. Meredith, 3 Ves. & Beames, 180; Wallworth 
v. Holt, 4 Myl. & C. 619; Womersly v. Merritt, L. R. 4 Eq. 
Cas. 695; Richardson v. Hastings, 7 Beav. 328; s. c., Id. 
301; Whitman v. Porter, 107 Mass. 522; Harper v. Ray- 
mond, 3 Bosw. 29; Taft v. Ward, 106 Mass. 518; Mann y- 
Butler,2 Barb. Ch. R. 362; 3 Kent’s Com. 26; Story on 
Part. §§ 76, 77, 164, 218; Burgan v. Lyell, 2 Mich. 102; 
Clagett v. Kilbourne, 1 Black, 346; Brown v. Curtis, 5 
Mason, 421; Adams Eq. 239, 240, 247; Willard Eq. ch. 10; 
Story’s Eq. Jur. §§ 1243, 1255, 1256; Brown v. Gilman, 4 
Wheat. 255, and others. See also Fuller v. Rowe, 57 N. 
Y. 28; Lynch v. Postlethwaite, 7 Martin, 69; Angell & 
Ames on Corp. § 591; The King v. Dodd, 9 East, 527; 
Robbins v. Butler, 24 Ill. 387, 426; Williams v. Bank of 
Michigan, 7 Wend. 542; Vigers v. Sainet, 13 La. 300; Babb 
v. Reed, 5 Rawle, 151; Hedge v. Horn’s Appeal, 68 Ra. St. 
273; Frost v. Walker, 60 Me. 468, citing Keasley v. Codd, 
20. & P. 408; Tappan v. Bailey, 4 Met, 585; Tyrrel v. 
Washburn, 6 Allen, 466. 

2 Boston & Albany R. R. v. Pearson, 128 Mass. 445, 
citing Taft v Ward, 106 Mass. 518; 111 Jd.518; Bodwell v. 
Eastman, 106 Jd. 525; Wescott v.. Fargo, 61 N. Y. 542; 
Witherhead v. Allen, 3 Keyes, 562. See also Townsend 
v. Goeway, 19 Wend. 424; Hoadley v. County Commr’s, 
105 Mass. 519; Cross v. Jackson, 5 Hill (N, Y.), 478. 

3 Skinner v. Dayton, 19 John. 513, 587; Frost v. Walker, 
60 Me. 468; Vigers v. Sainet, 13 La. 300; Robbins v. Butler, 
24 Ill. 387, 426; Angell & Ames on Corp, § 591; Cutler y. 
Thomas, 25 Vt. 73; McGreary v. Chandler, 58 Me. 587, and 
cases cited herein post. 

4 Cutler v. Thomas, 25 Vt. 73, citing Carlew v. Drury, 1 
Ves. & B. 157; Keasley v. Codd, 2 Car. & P. 408; Harrison 
v. Heatherton, 6 Man. & G. 81. See also Manning vy. 
Gasharie et al. 27 Ind. 401. Where there was a provision 
in constitution of the association that debts should not 
be contracted, but the members were held liable, cases 
contra, see post. 

5 Bullard v. Kinney, 10 Cal. 60, citing Coll. on Part. § 
1115, 

6 Moore v. Brink, 4 Hun (11S. O. N. Y.), 402. 

7 Tenney v. N. E Protective Union, 37 Vt. 64. 

8 Hoadley v. County Commr’s, 105 Mass. 519. 
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needy members are partnerships. So a musical 
association or band was considered a partnership.!® 
And in case of an association for building a meeting- 
house, the individuals were held to be partners. 
Where an association was formed for the purpose of 
supplying its members with coal, in a suit against 
one of the members for a balance due for coal sup- 
plied to the club, held, liable.12. Directors of such cor- 
porations may be personally liable.!3 Persons acting or 
assuming to act for such an association may become 
personally responsible.!4 The committee of such vol- 
untary association may sue and be sued as representa- 
tives of the whole.) Social club—members of—are 
jointly liable.16 

In a case where there was an attempt to create a 
manufacturing corporation, and the organization was 
defective, in fact no corporation was created under 
the statute, but the business was carried on by the 
members: Held, that parties “‘associating themselves 
together in the purchase of the property for the pur- 
pose of carrying on the business, in carrying it on be- 
came partners in that business, and the property ac- 
quired would be partnership business and partner- 
ship property, without the additional benefits and 
advantages which an incorporation would give.!’ 

So in the case of a manufacturing corporation, the 
charter having expired, individuals continued the 
business, appointing one of the members as agent, 
with power to manage the business, and agreeing to 
furnish the necessary funds for carrying iton. Held, 
liable as partners—principally upon the ground of 
agency—for an amount due upon commercial paper, 
signed by such agent for the association’s benefit, 
although the plaintiff did not know that the old cor- 
poration had dissolved, and believed the note to be 
that of the old corporation.! 

Where a society was formed to established a read- 
ing-room, and certain books and publications were 
ordered by the secretary of a committee appointed 
for the purpose of designating what should be pur- 
chased, and the association knew of and concurred in 
such purpose, held, that the members were liable on 
the ground of agency. Members of an unincor- 
porated association are individually liable for a debt 
contracted by the direction of its trustees in building 
a parsonage house. The law of agency seems to have 
governed in this case.” A distinction is, however, 
made as to those cases where the association was for 
purposes of public utility, rather than for private 
gain, or social advantage or pleasure to the mem- 
bers.21 

8 Gorman v. Russell e¢ al. 14 Cal. 531, citing Babb v. 
Reed et al., 5 Rawle, 158; Hess v. Wertz, 4 Serg. &!Rawle, 
356; Beaumont v. Meredith, 3 Ves. & Beames. 180; Pierce 
v. Piper, 17 Ves. 15; Ellison v. Reynolds,2 Jac. & Walk. 
511; Reese v. Parkins, Jd. 300; Gow on Part. 227. 

10 Danbury Cornet Band v. Bean, 54 N. H. 524. 

ll Cheeney et al. v. Clark, 3 Vt. 431. 

12 Cockerell v. Ancompte, 40 Eng. L. & Eq. 279. 

38 Williams v. Bank of Michigan, 7 Wend. 542. 

14 Herod v. Rodman, 16 Ind. 241. 

15 Phipps v. Jones, 20 Pa. St. 260. 

146 Park v. Spaulding, 10 Hun (178. C. N. Y.), 128. 

17 Whipple v. Parker, 29 Mich. 380, citing Parsons on 


Part. 12, 161, 542, ef seg. See also Coleman vy. Coleman, 78 
Ind. 344. 

18 The Nat. Bank of Watertown v. Landon, 45 N. Y. 410, 
citing Parsons Mercantile Law, 164; Story on Part. §§ 2, 
16, 18, 20,75; Parsons on Part. 6; Compston v. MeNair, 1 
Wend. 457; Bank of Rochester v. Monteith, 1 Denio. 402. 

19 Ridgely v. Dobson, 3 Watts & Serg. 118, citing 2 
Rawle, 268; 2.Stark. N. P. 416. 

2 Chick v. Trevett, 20 Me. 462. 

21 Thompson v. Elimaker, 1 Pars. Eq. Cas. 98. 





Where sundry persons voluntarily subscribed money 
to erect an academy, held a meeting, appointed one of 
themselves as agent with authority to carry on “the 
work,” who employed the plaintiff as master carpen- 
ter, held, that the subscribers were jointly liable to 
the plaintiff for work done under such employment.22 
An action is maintainable against such as are sued 
where the non-joinder of all is not pleaded in abate- 
ment.23 

Cases contra.—“Joint stock companies are not pure 
partnerships, for their members are recognized as an 
aggregate body; nor are they pure corporations, for 
their members are more or less liable to contribute to 
the debts of the collective whole. They are associa- 
tions of persons, intermediate between corporations 
known to the common law and ordinary partnerships, 
and partake of the nature of both.”24 Evidence “that 
a number of persons formed an association to run a 
line of stage-coaches, that they had a general meeting 
and that debts were contracted on their account,” is 
not sufficient to prove a partnership. Case of an 
unincorporated association, which was held under the 
its constitution not to be a partnership, or in other 
words, its constitution was held to be the important 
factor in determining the question. 

A voluntary association was formed for the purpose 
of giving public exhibitions of poultry and pigeons. 
An executive committee was appointed and an exhi- 
bition given, at which premiums were offered by the 
committee. Held, that a member of the association 
who was not a member of the committee, was not 
liable for a premium awarded in the absence of evi- 
dence that the committee had authority to offer 
premiums, or that defendant was present when the 
committee was appointed.2” A committee of arrange- 
ments was appointed by a resolution at a public 
meeting of an association to carry out certain other 
resolutions, adopted at such meeting, relative to the 
celebration of the completion of the Erie canal. The 
committee employed plaintiff to perform certain 
work. Held, that all the committee were liable on 
the ground of agency, but not the individuals com- 
posing the meeting.® 

Case of a voluntary association for relief in sickness, 
mutual improvement, etc., declared by the court 
that “‘associations of this description are not usually 
partnerships. There is no power to compel payment 
of dues, and the right of the member ceases when he 
fails to meet his annual subscription. This certainly 
is not a partnership, and the rights of co-partners as 
such are not fully recognized. The purpose is not 
business, trade or profit, but the benefit and protec- 
tion of its members, as provided for in its constitu- 
tion and by-laws. In accordance with well established 
rules no partnership exists under such circiim- 
stances.” This case seems to have turned upon the 
provisions of the constitution and by-laws of the asso- 
ciation. So the members of aclub were held not 


22 Robinson v. Robinson, 10 Me. (1 Fairf.) 240. 

23 McGreary v. Chandler, 58 Me. 537; Robinson v. 
Robinson, 10 Me. (1 Fairf.) 240; Chick v. Trevett, 20 Me. 
462. 
% Lindley on Part. (2d ed.), 6, cited in Oliver v. 
Liverpool & London Life and Fire Ins. Co., 100 Mass. 531, 
547. 

2% Chandler v. Brainard, 14 Pick. 285, citing Clark v. 
Reed, 1) Pick. 450. 

26 Cox v. Bodfish, 35 Me. 302, citing Livingston v. 
Lynch, 4 Johns. Ch. 573; Irvine v. Forbes, 11 Barb. 588. 

27 Volger v.J{Ray, 131 Mass. 439, 

2% McCartee v. Chambers, 6 Wend. 649. 

29 La Fond et al. v. Deems ef al., 81 N. Y. 507, 514, relying 
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liable for debts incurred by the committee for the 
benefit of the club, since it was clearly apparent 
from the rules of the club that the committee were 
not authorized to deal on credit.®0 

The case of Ash v. Guie,3! was one where the 
members of an unincorporated association, or Masonic 
lodge, appointed a committee to borrow money and 
erect a building for the lodge. Money was borrowed 
by the committee, and certificates therefor were 
issued by them in the name of the lodge, signed by its 
officers and sealed with its seal. The court declared, 
that “voluntary associations or clubs for social and 
charitable purposes and the like are not proper part- 
nerships, nor have their members the powers and 
responsibilities of partners.” °2 But the court added, 
that “the proof fails to show that the officers ora 
committee, or any number of the members had a right 
to contract debts for the building of a temple which 
would be valid against every member, from the mere 
fact that he was a member of the lodge. But those 
who engaged in the enterprise are liable for the debts 
they contracted, and all are inciuded in such liability 
who assented to the undertaking or subsequently 
ratified it. Those who participated in the erection of 
the building, by voting for and advising it, are 
bound the same as the committee who had it in 
charge; and so with reference to borrowing money, a 
member who subsequently approved the erection or 
borrowingecould be held on the ground of 1atifica- 
tion of the agent’s acts,”? but held that the members 
were not liable as partners.® 

The principle underlying this last case was substan- 
tially the foundation of the decision in the case of 
In re The St. James Club, where the lord chancellor 
ruled that “‘there is nothing clearer than this, that 
although any one individual member of a club is not 
answerable for the debts af the club gua member, yet 
if he do concur by any act or order in contracting the 
debt, he then becomes liable like any other person, in 
respect to his own contract and conduct. To what 
extent persons present at a general meeting may have 
bound themselves” was not decided, but it was inti- 
mated that they were not bound.® 

Bridgeport, Conn. JOSEPH A. JOYCE. 


upon 8 Kent, 23; Zn re St. James Club, 18 Eng. L. & Eq. 
589; McMahon v. Rauhr, 47 N. Y. 67. But see cases contra 
cited ante. 

380 Flemyng v. Hector,2 Mess. & Wels. 171. See also 
Todd et al. v. Emly et al. 7 Mees. & Wels. 426. 

3197 Pa. St. 498, 499. 

82 Citing Parsons on Part. 6, 36, 42. 

83 Id. 500. 

3413 Eng. L. & Eq. 589. 

35 Td. 595. 





SUNDAY—CARRIER—WAREHOUSEMAN — NEG- 
LIGENCE—AGENCY—PROXIMATE CAUSE. 
MERCHANTS’ WHARF-BOAT ASSOCIATION V. 
WOOD. 

—A— 

Supreme Court of Mississippi, April 25, 1887. 

1. Sunday—Carrier—Forwarder.—A carrier or for- 
warder is not bound to transact business on Sunday 
merely because, by special stasute, he is permitted to 
do so (Code Miss. 1880, § 2949), but if he habitually 
does so transact business on Sunday, he cannot escape 





liability for misfeasance or nonfeasance because it 
was done or omitted on Sunday. 


2. Agency— Warehouseman—Negligence—Contribu- 
tory Negligence.—One who ships goods through, over 
two or three connecting lines by contract with the 
first carrier, does not make such first carrier his agent 
so as to authorize him to release any intermediate 
carrier or depository from any liability he might have 
incurred, or to charge himself with any contributory 
negligence alleged to have been committed by such 
first carrier. 


3. Warehouseman— Storage — Negligence.—If the 
premises of a warehouseman are in such a dangerous 
condition that a reasonably prudent man would not 
consider his property safe therein, and would have 
foreseen the strong probability of disaster, it is the 
duty of the warehouseman to ship the goods intrusted 
to him, by the first opportunity. If the loss occurs by 
reason of the dangerous condition of the premises 
above stated, the Warehouseman would be responsible 
if he failed to make the prompt shipment. 


4. Proximate Cause.—If the loss does not occur 
from the above stated dangerous condition of the 
premises, but from another independent cause, then 
the warehouseman is not liable, because the last men- 
tioned cause is the proximate cause of the loss and the 
dangerous condition of the premises is, if any cause at 
all, the remote cause. 


Cooper, C. J., delivered the opinion of the 
court: 

The appellees delivered to the Georgia Pacific 
Railroad Company certain cotton consigned to 
their commission merchants in the city of New 
Orleans. This cotton was carried under a through 
contract of affreightment, but the railroad was to 
deliver it to the appellant at Greenville, at its 
cotton-yard, and appellant was to deliver it to the 
steamer by which the journey was to be com- 
pleted. There was a contract between the rail- 
road company, the appellant, and the steamers 
Helena and Chouteau, under which cotton from the 
interior was to be taken on through bills to New 
Orleans at a certain rate, of which the railroad re- 
ceived a certain sum, the appellant another, and the 
steamers the remainder. Where freights were not 
prepaid, the railroad company, on delivery to the 
appellant, was paid by that company its freight; 
and, when delivered by the appellant to the 
steamers, they in turn repaid it the amount paid 
to the railroad company, and also paid the sum 
due to appellant for its services, collecting from 
the consignee the total charges. Appellant is a 
warehouseman and forwarder, but not a common 
carrier. ‘The steamers Helena and Chouteau were 
due at Greenville on Saturday of each week, but 
they were frequently, if not usually, behind time, 
and it seems there was an agreement between the 
parties to the contract (the railroad, the appel- 
lent, and the steamers) that cotton might be for- 
warded by other boats whenever the Helena and 
Chouteau should be more than twenty-four hours 
late. Whether this modification of the contract 
was in force at the time of the loss of appellees’ 
cotton is controverted, but for the purposes of this 
decision we will assume that it was. 
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Appellees’ cotton was delivered by the railroad 
company to the appellant on Tuesday, the twenty- 
second day of December, 1885, and was destroyed 
in its yard by fire on Tuesday, the twenty-ninth, 
and to recover the value of the same this suit was 
brought. It is conceded that the fire was non- 
negligent in its origin. It originated in an oil- 
mill which for three weeks before that time had 
not been running, and from thence was communi- 
cated to the cotton yard by burning shingles from 
the mill, carried by an unusually high wind which 
chanced to be blowing from the direction of the 
mill towards and across the yard. The ground 
upon which liability is sought to be fixed upon 
appellant is that it was guilty of negligence in not 
shipping the cotton to New Orleans on Sunday, 
the 27th, by the steamer Richardson, which then 
passed down the river, and would have taken it if 
it had been tendered for transportation. 

The appellant interposed several defenses to the 
suit: (1) That it had no opportunity of shipping 
out the cotton except that afforded by the Rich- 
ardson; and, this being on Sunday, it was not 
bound to ship by that boat; (2) that, under its con- 
tract with the railroad company and the steamers 
Helena and Chouteau, it was justified in holding 
the cotton until the arrival of one of those boats; 
(3) that the railroad company was the agent of 
the plaintiff, and as such agent delivered the cot- 
ton upon an implied direction to hold for ship- 
ment by the Chouteau or the Helena; (4) that the 
railroad company knew the dangerous condition 
of the’ yard, and, as agent ofthe shipper, was 
guilty of contributory negligence in depositing 
the cotton in the yard; (5) that there was no neg- 
ligence in the detention of the cotton; and (6) 
that the loss was not occasioned by the detention, 
but by an independent proximate cause, viz., the 
burning of the oil-mill. 

On the trial it was shown that the yard of ap- 
pellant was, at the time of the reception of the 
cotton, crowded with other cotton, much of 
which was not held for immediate shipment, but 
was owned by purchasers who were in the habit 
of accumulating large lots before shipping out to 
eastern mills. Much of this cotton had been 
sampled by cutting large slits of the bales, and 
the samples, when drawn, were placed upon the 
bales, rendering them peculiarly easy of ignition. 
The yard was a place of public sale, where cotton 
was carried and left until sold, where transactions 
of sale were made, aud many persuns assembling 
there for that purpose were in the habit of smok- 
ing, though forbidden so to do by the rules of the 
company, and by posted notices. The engines of 
the railroad were driven in and through the yard 
in delivering the cotton transported by it. There 
were several small houses occupied by negroes 
adjacent to the yard, and one house used by the 
company in which cotton seed was stored. It 
also appears that the defendant was accustomed 
to ship out cotton on Sunday; that being the day 
on which the boats patronized by it most fre- 
quently arrived or departed. 





In view of this latter fact, we think the defend- 
ant could not avoid any liability which otherwise 
would attach to it, on the ground that it was not 
under a duty to violate the Sabbath. It is per- 
fectly certain that it was not for this reason it re- 
fused to deliver the cotton to the Richardson, and 
that it would have shipped it by the Helena or the 
Chouteau if either of them had arrived on that day. 
By the laws of this State (Code 1880 § 2949) the 
transaction of secular business on the Sabbath is 
prohibited and made penal, but the proviso to 
that section is “that nothing in this section shall 
apply to railroads orsteam-boat navigation in this 
State.’’ The business in which appellant was en- 
gaged in reference to the property of the appellees 
was so intimately connected with that of steam- 
boat navigation, and so necessary to it, as to fall 
within the exception of the proviso to the statute. 
We do not understand that a railroad company or 
a steam-boat is bound to transact business on the 
Sabbath merely because the statute permits it to 
be done; but if they hold themselves out to the 
public as so doing, and enter upon business 
which, according to their usages and habits, will 
be transacted on that day, they cannot shield 
themselves for either misfeasance or n®n-feasance 
because it was done or omitted to be done on the 
Sabbath. 

We dissent from the proposition advanced by 
appellants that the railroad company, being the 
agent of the appellees to deliver the cotton, and 
having knowledge of the condition of the cotton- 
yard at the time the cotton was deposited therein, 
was guilty of contributory negligence in deposit- 
ing it there, and that the appellees, as the princi- 
pal of the negligent agent, are also to be held 
guilty of such negligence; nor do we assent to the 
view that the railroad, as the agent of the shipper, 
selected the boats by which the cotton was to be 
transported. There is no fact disclosed by the 
record proving, or tending to prove, that appel- 
lees had any notice of the tripartite contract be- 
tween the railroad, the appellants, and the steam- 
ers, under which they were accustomed to trans- 
port freights. By its contract the railroad com- 
pany agreed with appellees to take their cotton, 
at astipulated price, from the place of shipment 
to New Orleans, but was to be liable for losses 
only which might occur while the property was 
in its hands. The shippers had no interest in or 
knowledge of the contract it had made with other 
connecting carriers, but they had reasonable 
ground to believe, and were justified in believing, 
that the wharf-boat company, to whom the cot- 
ton was to be delivered to be forwarded by the 
steamer, and the steamer by which it should af- 
terwards be carried, would exercise that degree 
of care and prudence® that the law devolved on 
them, and for a failure so to do would be responsi- 
ble in damages. Under some circumstances, it 
may be that a carrier is the agent of a shipper; 
but that relation does not exist under the contract 
here made, to the extent claimed by the appel- 
lant. The contract was made between the rail- 
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toad for itself, the appellant, and the connecting 
carrier on the one part, and the shippers on the 
other. There is nothing in it from which can be 
inferred a power in the railroad, as agent of the 
shippers, to make a contract with the appellant 
which would relieve it from responsibility for its 
own negligence, or to bind the shippers by any 
contributory negligence of which the carrier rail- 
road company might be guilty. The railroad 
company was bailee of the shippers until it should 
deliver the cotton, according to its contract, to 
the wharf-boat company, which then in turn as- 
sumed that relation uuder the contract of sh ip 
ment, and with the relation it also assumed the 
duties and responsibilities which fiowed from it 
according to the character of business in which it 
was engaged. While the cotton was in the hands 
of the railroad, it was bailee, with the responsi- 
bility of a common carrier. When it reached the 
defendant, it became bailee in turn, but with only 
the liability of a warehouseman; but this included 
responsibility for loss occuring by its neglect, 
against which the railroad had no authority to 
relieve it. Hutch. Car. § 12. 

It is conceded by the appellees that the defend- 
ant, under ordinary circumstances, would have 
performed its duty by holding the cotton until 
the arrival of the Helena or Chouteau, if either 
should arrive within a reasonable time, and that 
it is not the unvarying duty of a warehouseman 
and forwarder to ship by the first opportunity. 
Their contention is that if, by all the surrounding 
and accompanying facts. and circumstances, the 
warehousemen, as men of ordinary prudence, 
were admonished of the danger to which the 
property was exposed by reason of its liability to 
fire, it was its duty to ship out the cotton by the 
first opportunity afforded, because to retain it in 
the yard endangered its safety. That it was 
dangerous to permit it to remain they contend 
was an inference that the managers must have 
drawn, from the fact that the yard was in a 
crowded condition; that much of the cotton had 
been sampled, and the combustible cotton, 
drawn from the bales, scattered around where 
men were in the habit of smoking, and where the 
engines of the railroads ran in drawing their cars 
into the yard; that the adjacent cabins occupied 
by laborers, and the seed-house, were sources 
from which accidental fires might be expected; 
that the oil-mill and other buildings located with- 
in dangerous limits should also have been con- 
sidered by the warehouseman; and if, from all 
these, danger from fire might reasonably have 
been feared, it was negligence to retain the cotton 
after the arrival of the Richardson. We concur 
in the position thus assumed, and are of opinion 
that it was properly left to the jury to determine 
whether the defendants were guilty of negligence 
in failing to ship out the cotton by the opportu- 
nity afforded by the Richardson on Sunday; and 
this brings us to the final question in the cause. 

The plaintiffs insist that a wrong-doer cannot 
apportion his own wrong; wherefore, since but 





for the negligent act of the defendant in failing 
to ship the cotton by the Richardson (which fail- 
ure the verdict of the jury has found to have been 
negligence), it could not have been destroyed by 
the fire, it is liable for the injury sustained; or, 
in other words, that, if the negligent act furnished 
the opportunity for the injury, the defendants 
must respond in damages regardless of the 
immediate cause of the injury; or, if mistaken in 
this, then the plaintiffs contend that, if certain 
surrounding and attendat circumstances ad- 
monished the defendants that to retain the cotton 
would expose it to danger of fire from these 
sources, then, ifthe fire did destroy it, the de- 
fendant is liable, even though it did not originate 
from those things which admonished of the 
danger, but occurred from a source from which 
no danger was or could have been reasonably 
apprehended. It is contended for the defendants 
that, if it be conceded it was negligent in not 
shipping out the cotton, such negligence was the 
remote and not proximate cause of the loss, and 
causa proxima non remota spectatur. 

It would be unprofitable to attempt ap investi- 
gation of the very numerous, perplexing and 
contradictory decisions which have been made 
upon this much-vexed subject. We have examined 
the cases cited by counsel, and find them to have 
been selected wlth discrimination, and to fairly 
represent the conflicting views which prevail in 
different States. We have found no more intelli- 
gent and satisfactory deductions from the general 
course of decisions than the following proposi- 
tions laid down by Mr. Cooley in his work on 
Torts: (1) That in the case of any distinct legal 
wrong, which in itself constitutes an invasion of 
the right of another, the law will presume that 
some damage follows as a natural, necessary and 
proximate result. Here the wrong itself fixes the 
right of action. We need not go further to show 
a right of recovery, though the extent of the re- 
covery may depend upon the evidence. (2) 
When the act of omission complained of is not in 
itself a distinct wrong, and can only become a 
wrong to any particular individual through in- 
jurious consequences resulting therefrom, this 
consequence must not only be shown, but it must 
be so connected by averment and evidence with 
the act or omission as to appear to have resulted 
therefrom according to the ordinary course of 
events, and as a proximate result of a sufficient 
cause. (3) If the original act was wrongful, and 
would naturally, according to the ordinary course 
of events, prove injurious to some person or 
persons, and does actually result in injury through 
the intervention of other causes which are not 
wrongful, the injury shall be referred to the 
wrongful cause, passing by those which are 
innocent. But, if the original wrong only be- 
comes injurious in consequence of the intervention 
of some distinct wrongful act or omission of 
another, the injury shall be imputed to the last 
wrong as the proximate cause, and not to that 
which was more remote. Cooley, Torts, 69. 
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We accept the second proposition, assuming 
that the words ‘-according to the ordinary course 
of events’’ include, not only those consequences 
which necessarily and invariably follow from 
known causes, but those which may and probably 
will follow. 

The verdict of the jury has established, for the 
purposes of this examination, the fact that the 
circumstances existing at the time when the 
cotton might have been shipped from the yard 
were such as to warn the defendants it was 
dangerous to keep it there, and that they were 
guilty of negligence in sodoing. If the fire had 
resulted from those circumstances which were re- 
lied on by the plaintiff as indicating the danger 
to which the property was exposed, or either one 
of them, the defendants would have been re- 
sponsible for the loss; but it does not follow that 
because the injury resulted from fire, and the de- 
fendants were admonished of danger from fire, 
they are to be held responsible. The inquiry re- 
turns, was it a fire from which a reasonable pru- 
dent man would have anticipated danger? To 
illustrate: If a bailee should deposit the goods of 
the bailor near the walls of a building which were 
toppling and threatening to fall, and the wall 
should fall and injure the property, he should be 
answerable; for it was his duty to have avoided 
the danger. But if the dangerous building do not 
fall, and another building from which no danger 
could reasonably be anticipated unexpectedly 
fall and injure the goods, here he is not answer- 
able, though the injury has resulted from a like 
cause—the falling of a wall; for the wall which 
fe.l, fell not according to the ordinary or probable 
course of events, but unexpectedly. 

In Morrison v. Davis, 20 Pa. St. 171, a carrier 
by canal used a lame horse in pulling his boat, by 
reason of which it was delayed, and because of 
the delay it was subjected to a flood, whereby the 
goods were injured. It was held that he was not 
liable, for the reason that he could not 
foresee the danger. In McGrew v. Stone, 53 Pa. 
St. 440, the owner of a coal-boat anchored in a 
dangerous part of the stream, in the vicinity of 
many other boats. One of his boats was injured, 
and, sinking, floated under the boat of the plaint- 
iff, which, upon the subsiding of the waters, set- 
tled upon it and was lost. It was held to bea 
question of fact, to be decided by the jury, 
whether, under all the circumstances, the defend- 
ant should have anticipated the probability of 
danger to the boat of the plaintiff, the court say- 
ing: ‘If he knew that barges filled with coal are 
ponderous, unwieldy, and difficult of control, are 
liable to injury, and easily sunken, and that the 
place of mooring, by reason of the strength of the 
current and floating drift, was one of danger, and 
most likely to cause such boats to sink, and also 
knew that this place, in case of the sinking of his 
boats, was likely to prove to be dangerous to some 
of the boats lying below, and that the tlood would 
come—for it was his purpose to await its coming 
to carry him out—it could scarcely be held that 





these circumstances did not indicate to his mind 
the greater danger of mooring there; and, if {an 
accideut should happen there, the danger to 
which it would expose others. The injury, under 
such circumstances, would not be so remete that 
it ought not to be taken into account. But it 
must be observed that these are inferences of fact 
which belong to the jury, whose province it is to 
determine what are the circumstances, and the 
inferences of probability to be drawn from them.” 

It is unnecessary to pass upon the numerous in- 
structions given for the respective parties. What 
we have said will indicate sufficiently our view of 
the principles upon which the case ought to have 
been tried. If the danger of fire from the oil-mill 
was such that a reasonably prudent man would 
have considered it as affording a reason for not 
keeping his own property ina yard located as 
was that of the defendant, or if it was one of a 
number of the surroundings which, taken as a 
whole, made up a danger from firé, originating in 
or proceeding from the mill, too great to make 
the keeping of cotton the act of a prudent man, 
then, though there were other circumstances 
more calculated to awaken alarm, from which the 
fire did not arise, the cause is not too remote to 
be considered. But if the mill was not a cause of 
reasonable apprehension of a fire so originating 
or proceeding, either of and by itself, or taken in 
connection with other surroundings, the defend- 
ant would not be responsible for the result of an 
unexpected fire originating therein, merely be- 
cause other and distinct circumstances, from 
which no harm actually came, admonished it of 
the danger of fire. 

In the court below the jury was in effect told 
that, if the condition of the yard, the proximity of 
the cabins and the seed-house, the habit of 
smoking indulged in by those visiting the yard, 
and the fact that the engines ran in the yard, 
warned the defendants of the danger of fire, then 
if a fire occurred, though not originating from 
either of these sources, and though neither of 
them contributed to the loss, the defendant was 
responsible therefor. This is an erroneous view 
of the liability of the warehouseman, and imposed 
responsibility on him regardless of the fact that 
no danger could reasonably have been feared 
from the source of the fire. Whether a fire from 
that source should have been anticipated by a 
reasonably prudent man was an inference to be 
drawn by the jury from all the facts in evidence. 

The judgment is reversed. 





TRUST—TRUSTEE — PERSONAL TRUST — SPE- 
CIAL POWERS — EQUITY — JURISDICTION — 
SALE AND RE-INVESTMENT. 


YOUNG V. YOUNG, 





Supreme Court of North Carolina, April 26, 1887. 


1. Trust—Trustee—Personal Trust—Speciul Pow- 
ers.—A trustee who, under the deed creating the 
trust, is empowered to sell the trust estate and re-in- 
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vest its proceeds at his discretion, or otherwise to 
manage, apply or dispose of the same for the interest 
of the cestui que trust, holds a peculiar trust personal 
to himself, which cannot be transfered to another. 


2. Equty—Jurisdiction— Sale and Re-investment .— 
If such a trustee shall die, a court of equity has no 
jurisdiction to confer upon a trustee whom it ap- 
points in his stead the powers and discretion confer- 
red upon the original trustee by the deed; nor will it 
order a sale of the land during the life-time of the life 
tenant, the remainders being contingent upon sur- 
vivorship, and not ascertainable until after the death 
of the tenant for life. 


Appeal from superior court, Granville county. 

This was a civil action, in which the plaintiff 
asks for a decree to sell a house and lot in the 
town of Oxford, and for the appointment of a 
trustee (to fill the vacancy of a deceased trustee), 
and to re-invest the proceeds of sale in accordance 
with the trusts and purposes declared in a deed 
set out in the opinion. 

Sm1TH, C. J., delivered the opinion of the court: 

When this cause was before us at October Term, 
1884, we declined to take jurisdiction, and in- 
quire into the merits of the subject-matter pre- 
sented in the complaint, because of irregularities 
in the action of the superior court, and an order 
remanding it was made. These difficulties are 
now removed; and the appeal is from a ruling, 
followed by a final judgment embodying it, in 


these words: 
**JUDGMENT OF THE COURT. 


‘The cause coming on to be heard on complaint 
and answer, the court declared that a sale of the 
real estate described in the complaint and a re- 
investment of the proceeds would be to the ad- 
vantage of the plaintiff, and all other persons who 
are or may become entitled to an interest there- 
in under the said deed of trust. But the court is 
of the opinion that thé power of sale conferred 
by said deed upon the late trustee, Peter W. 
Young, was personal to, and discretionary with, 
the said Peter W. Young, and, the power’ not 
having been executed by him in his life-time, no 
other person succeeding him as trustee of said 
estate can execute said power, and, therefore, and 
forasmuch as it cannot be known until the death 
of the plaintiff who will be entitled to, or in- 
terested in, the estate after her death, under the 
limitations in said deed, this court has no power 
or jurisdiction to order a sale of said real estate 
by way of executing the said power of sale or 
otherwise, and cannot confer upon any new 
trustee the court may appoint, by any conveyance 
it might direct to be made to him of the legal 
title of said estate, any power or discretion to sell 
the same, or any part thereof, and re-invest the 
proceeds of such sale; and, for the reason afore- 
said, an order of sale of said estate, as prayed for 
in the complaint, is refused. The court is further 
of opinion that a new trustee ought to be ap- 
pointed in place of Peter W. Young, deceased, 
and a proper conveyance thereof be made to such 
new trustee, and it is referred to the clerk to in- 
quire and report to the court the most suitable 





person to be appointed such trustee, and who is 
willing to accept the said appointment. 

[Signed] “WALTER CLARK, 

Judge Presiding.” 

The plaintiff, Jane E. Young, excepts to the 
ruling of the court, and appeals from the judg- 
ment above rendered. 

The deed made on October 30, 1866, conveys for 
the consideration of $2,500, the lot and house in 
fee to Peter W. Young, and attaches to the estate 
the following declarations of trust: ‘But, never- 
theless, upon special] trust and confidence to, for, 
and upon the uses and trusts following, and no 
other; that is to say: For the sole, separate, and 
exclusive use and benefit of Jane Eliza Young, 
wife of the said Peter W. Young, for and during 
the term of her life, and at her death for the use 
of her childrens then living, and the then living 
issue of such of her children as shall have died 
leaving issue, as sharers in fee simple as per 
stirpes. And it is further agreed between the 
said Russell H. Kingsbury, trustee, etc., and the 
said P. W. Young, that, at any time that it may 
seem to him to be to the interest of the said cestui 
que trust, he may sell the said land and premises 
absolutely, provided that without delay he shall 
re-invest the proceeds of such sale in real or per- 
sonal estate, at his discretion, or otherwise man- 
age, apply, or dispose of the said proceeds for 
the benefit of the said cestui que trust, for the sole 
and separate benefit of the said Jane Eliza Young 
and her children, in the same manner as the 
lands and premises in this deed and conveyance 
are settled.”” 

The contingent remainders were limited on the 
termination of the life-estate, and to such of her 
children as are living, and to the then living issue 
of such as have died leaving issue, so that it is 
impossible to tell who will be entitled when the 
life-tenant dies. Those who would now succeed 
upon the happening of that event may none of 
them be then living, and consequently there is no 
one of either class before the court to represent 
the others. We are unable to distinguish between 
the present case and the cases of Williams v. 
Hasse, 73 N. C. 174, and Ex parte Miller, 90 N. C. 
629, except that the latter were suits for partition, 
and the estates were created by will. But the 
principle involved is the same, and each involves 
the exercise of like jurisdictional power in trans- 
mitting title by a degree or order of sale. The 
defect of power is not dependent upon the instru- 
ment by which the limitations are created, but is 
inherent in the estates formed, and because being 
unascertainable those who may succeed to the 
estates are not bound by the judgment or decree. 

It is suggested in argument that the contingent 
remainders being equitable estates, the trustee 
represents them, and may act so as to bind them. 
At law this might be so, because legal estates are 
then only known. But this case is equitaple, cog- 
nizable, under former distinctions, only in a court 
of equity; and in this court such estates are 
recognized and treated as essential. 
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The only remaining objection to the ruling 
which seems to be complained of (for no specific 
errors ure pointed out) is to that which declares 
that the power of sale and re-investment conferred 
upon Peter W. Young, and not exercised in his 
life-time, was personal to, and discretionary with 
him, and is not transferable to the substituted 
trustee; in other words, became extinct at his 
death, and could not be judicially prolonged, and 
vested in his successor. This ruling is, in our 
opinion, not open to objection. The personal 
charhcter of the power conferred to change the 
investment is disclosed upon the face of the deed. 
It is to be exercised ‘‘when, at any time, it may 
see to him [the trustee] to be to the interest of the 
said cestui que trust” to sell and to re-invest. It is 
committed to the judgment and discretion of the 
husband of the life-tenant, and the father or an- 
cestor of those who are to have the remainder, as 
the case may be, and he may well be supposed to 
have their interests in view in any disposition that 
may be made, and possessing the confidence of 
the grantor that the conferred power will be pru- 
dently and discreetly used if used at all. 

‘In the case of mere powers, that is, powers of 
which the exercise is arbitrary and discretionary, 
the court has no jurisdiction to interfere.” 
Lewin, Trusts, 435. ‘‘An express discretionary 
power,”’ remarks another author, ‘‘may either ap- 
ply to the doing, or abstaining from doing a con- 
templated act, as where the trustees are empow- 
ered to do the act; or it is directed to be done, if 
the trustees should think fit or proper, or at their 
discretion.”’ Hill, Trustees, 485. “In some of 
the earlier cases,’’ continues the author, ‘‘where 
trustees neglected or refused to exercise the dis- 
cretionary powers vested in them, the court itself 
assumed that discretion, and exercised the power 
in the manner which it conceived to be most 
beneficial for the cestui que trusts.”’ ‘‘However,”’ 
he adds, ‘‘this jurisiction has been long since ex- 
ploded, and it is settled that the court will never 
exercise a mere discretionary power, either in the 
life-time of the trustees, or upon their death or 
refusal to act.’’ Jd. 211, 486. 

It is manifest, then, that as long as Peter W. 
Young did not deem it best for those interested to 
dispose of the property in his life-time, the power 
became extinct, and does not pass to the new ap- 
pointee. 

There is no error, and the judgment must be 
affirmed. 
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1. ACTION—Mandamus—Common Interest — Enforce- 
ment of Ordinance. Tax-payers, having a common 
interest therein, may unite in a suit by mandamus to en- 
force an ordinance of the police jury looking to the re- 
duction of tax assessments.—State v. State Tax Collector, 
8. C. La., March 21, 1887; 2 South. Rep. 59. 


2. APPEAL—Bill of Exceptions. A bill of excep- 
tions, which is a statement of proceedings not signed 
by the judge, cannot be considered on appeal.—Gumm v. 
Metz, 8. C. Col., March 25. 1887; 18 Pac. Rep. 720. 

3. APPEAL—Bill of Exceptions—Journal Entries.-—— 
A bill of exceptions will not be stricken out on appeal 
because the exceptions therein do not appear to be 
journal entries.—Oregon, etc. Co. v. Owsley, 8.C. Wash, 
Ter., January Term, 1887; 18 Pac. Rep. 710. 

4. APPEAL—Disvontinuance—Dismissal. The ap- 
pellee, after a legal cause for a discontinuance has oc- 
curred, wust raise the question by motion and with due 
diligence.— Witheron v. Woodward Iron Co., 8. C. Ala., 
Feb. 18, 1887; 2 South. Rep. 92. 

5. APPEAL—Evidence —Weight. ——— Where the evi- 
dence is confiicting, contradictory and unsatisfactory, 
only the trial court can correctly estimate its value.— 
Chadbourne v. Davis, 8. C. Col., March 25, 1887; 13 Pac. 
Rep. 721. 

6. APPEAL—Exception—Harmless Error. An ex- 
ception to the admission of evidence on an issue, which 
was found for the party excepting, and an exception to 
the rejection of evidence on a point which was found 
for the party excepting, will not be considered on ap- 
peal.—Graves v. Trueblood, 8. C. N. Car., March 18, 1887; 1 
8. E. Rep. 918. 

7. APPEAL—Judgment—Accounting— Reopening. 
After an accounting is had, and the judgment is affirmed 
on appeal, it will not be reopened for an accounting of 
rents and profits received after the first accounting was 
bhad.—Pearson v. Carr 8. OC. N, Car., March 28, 1887; 18. _ 
E. Rep. 916. 
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8. APPEAL—Jurisdiction—Amount. In a case in- 
volving a question of jurisdiction ratione materia, a 
party cannot cumulate several judgments so as to 
create an appealable amount.—State v. Judges of Court of 
Appeals, 8. C. La., April 25, 1887; 2 South. Rep. 68. 

9. APPEAL—Record—Case Stated—Dismissal — Affirm- 
ance. When, on appeal, no errors are assigned, the 
appellant may move to dismiss for want of jurisdiction. 
In a similar case the appellee may move to affirm the 
judgment.—Randleman, etc. Co. v. Simmons, 8. 0."N. Car., 
April 5, 1887; 18. E. Rep. 923. 

10, APPEAL—Statement of Facts—Notice. Where, 
on appeal, the statement of facts shows it was made 
without notice to the appellee, the judgment will be 
affirmed.—Caton v. Switzler, 8. C. Wash. Ter. Jan 5, 1887; 
13 Pac. Rep. 712. 

ll. APPEAL—Time—Dismissal. Appeal dismissed, 
because not filed in time.—Scears v. Kirksey, 8. C. Ala., 
Dec. 18, 1886; 2 South. Rep. 90. 

12, ASSIGNMENT — Secret Trust. Where wages 
already earned are assigned, the assignment, if other- 
wise valid, will not be rendered fraudulent by an under- 
standing that the employer is to retain the amount due 
him from the assignor for rent and fuel furnished prior 
to the date of the assignment,—McCormick v. Towns, 8. 
C. N. H., March 11, 1887; 9 Atl. Rep. 97. 

13. BANKRUPTCY—Discharge—Judgment —Stay of Ex- 
ecution. If a judgment is obtained in a State 
court during the pendency of bankruptcy proceedings 
on a claim provable in bankruptcy, the bankrupt, after 
his discharge, can have the execution on that judgment 
perpetually stayed.—Boynton v. Bali, U. 8.8. C., April 
25, 1887; 7S. C. Rep. 981. 

14. BILLS AND NOTES — Authority to Confess Judg- 
ment— Indorsers. When a promissory note au- 
thorizes the holder to appear in court for the maker 
and confess judgment against him, with interest and an 
allowance for attorneys’ fees, indorsers of the note 
only guaranteee the maker’s performance of his agree- 
ment, and a summary judgment cannot be taken 
against them.— Williams v. Mer. Nat. Bank, 8. C. Tex., 
April 12, 1887; 48. W. Rep. 163. 


15. BILLS AND NOTES — Bona fide Purchaser — In- 
validity. A bona fide purchaser of a negotiable in- 
strument, before maturity, may recover against the 
maker, though it was given for an illegal consideration 
(gambling debts excepted), even though he knew facts 
sufficient to arouse suspicion. — Merchants’ Bank v. 
McClelland, 8. C, Colo., March 25, 1887; 13 Pac. Rep. 728. 


16. BILLS AND NOTES—Executors and Administrators 
—Liability. A promissory note, given by an admin- 
istrator and signed by him as administrator, binds him 
only.— White v. Thompson, 8. J. C. Me., March 1, 1887; 9 
Atl. Rep. 118. 

17, Bripaks—Charter Privileges—Free. The law 
prohibiting the establishment of a toll bridge within 
three miles of another, does not forbid a free bridge.— 
Victoria Co, v. Victoria Bridge Co., 8. C. Tex., March 22, 
1887; 458. W. Rep. 140, 

18, CANALS—Authority of Commissioners Conclusive, 
Pennsylvania laws authorize canal commissioners 
to purchase land for the canal and sell the remainder of 
the land not occupied by the canal, and to convey to 
the purchasers the estate and title so acquired. The 
judgment of the commissioners in these matters is con- 
clusive, and the title acquired by them cannot be im- 
peached on the ground that the land was not necessary 
for canal purposes,—Harris v. Penn., etc. Co., 8. C. Penn., 
April 25, 1887; 9 Atl, Rep. 174. 


19. CHARITABLE Usk—Validity — Uncertainty. A 
will directing “the residue of my estate to be kept in 
reserve for further consideration in the way of charitable 
purposes in a liberal way, not to any particular creed 
or sect,” held, a valid gift in trust to the executors, 
though they were not named in the residuary clause.— 
Claypool v. Norcross, N. J. Ot. Ch., April 28, 1887; 9 Atl, 
Rep. 112. 












































20. CHATTEL MORTGAGE — Possession — Fraud. 
When the mortgagor continues to dispose of the chattels 
mortgaged without applying any part of the proceeds 
to the satisfaction of the debt, with the mortgagee’ 
consent, the mortgage is void, otherwise if the pro- 
ceeds are to be so applied.— Wilson v. Voight, 8. C. Colo., 
March 25, 1887; 13 Pac. Rep. 726. 


21. CHATTEL MoRTGAGE—Security—Validity—Stock of 
Goods. A chattel mortgage is a mere security, and 
title can only pass by foreclosure and sale, and where 
it is on a stock of goods, of which the mortgagee is to 
continue in possession, and which he is to sell, applying 
the proceeds to the debt or to keeping up the stock, it 
is void.—Byrd v. Forbes, 8. C. Wash. Ter., Feb. 2, 1887; 13 
Pac. Rep. 715. 

22. COMMON CARRIERS — Limiting — Liability by Con- 
tract. The actual value of goods lost through the 
negligence of a common carrier may be recovered, 
although shipped under a special contract, which in 
terms fixed the value at aless sum.—Adams Exp. Co. v. 
Holmes, 8. C. Penn., April 18, 1887; 9 Atl. Rep. 166. 

23. CONTRACT—Mutual Mistake — Rescission. The 
obligation of a contract ceases, when it afterward 
appears that the parties who entered it upon the 
assumption of the existence of a certain fact were 
mutually mistaken.— Muhlenberg v. Henning, 8. C. Penn., 
April 18, 1887; 9 Atl. Rep. 144. 

24. CONTRACT—By Receiver—Breach — Damages. 
In an action for damages for breach of a contract made 
with plaintiff by a railroad receiver, an allegation that 
the contract was improvident is no reason for with- 
holding damages, when a different cause was originally 
assigned for terminating the contract.—Kerr v. Little, N. 
J. Ct. Ch., April 16, 1887; 9 Atl. Rep. 110. 

25. CONTRACT—Recovery On — Evidence. Where a 
contractor hauls dirt for an embankment, for which he 
is to be paid by the cubic yard, the defendant claiming 
that part of the dirt rolled off and was of no use, the 
defendant must pay for all of it, unless it proves by re- 
liable estimates how much was lost, when it has its 
agent superintending the work.—Henderson v. City of 
Louisville, Ky. Ct. App., April 16, 1887; 4.8. W. Rep. 187. 

26. CorpyRIGHT—Label. A label registered in the 
patent office, under the act of 1874, should have on it the 
year and the word “copyright” and the name of the 
person who takes out the copyright. An entry defective 
in these respects secures no copyright. —Aiggins v. 
Kenffel, U. 8. C. C. (N. Y.), April 19, 1887; 30 Fed. Rep. 627. 

27. CoPpyYRIGHT — Title — Deposit in Mail — Librarian’s 
Receipt—Notice. The deposit of two copies of a 
musical publication in the mail addressed to the libra- 
rian of congress, is full evidence that the law in that 
respect has been complied with. A collection of seven 
songs, including the one in question, having been pub- 
lished, the words “copyright 1878,” being printed on the 
page on which the song commenced secures the copy- 
right, and is sufficient notice.— Blume v. Spear, U. 8. C. C. 
(N. Y.), April 2, 1887; 30 Fed. Rep. 629. 

28. CORPORATION—Ofiicer—Mortgage. One officer 
of a corporation having without authority bought land 
for the corporation, mortgaged it to another officer for 
advances made towards the purchase money, who 
transferred the mortgage to a third person. Held, that 
such third person having paid full value for the mort- 
gage, was entitled to be first paid on a sale by the re- 
ceiver of the corporation which had become insolvent. 
— Milroy v. Eager, U.S. C. C. (Neb.), March 28, 1887; 30 
Fed. Rep. 544. 

20. CORPORATION—Promoters—Fraud. Promoters 
of a corporation occupy a fiduciary relation to other 
stockholders, and will not be permitted to obtain any 
advantage by way of secret trust which other stock- 
holders do not enjoy.—Chandler v. Bacon, U. 8S. C. C. 
(Mass.), March 28, 1887; 30 Fed. Rep. 538, 

30, CORPORATIONS — Public —Dissolution—Purchasers., 
Corporations organized for bublic purposes Can- 
not so contract as to incapacitate themselves from dis- 
charging their duties to the public, except by consent of 
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the State. Under Texas law, a railroad company cannot 
buy another railroad, nor can it sell its road to other 
parties.—Gulf, etc. R. Co. v. Morris, 8. C. Tex., March 25, 
$887; 4S. W. Rep. 156. 


31. Costs—Former Suit—Payment— Stay of Proceed- 
ings. When a party brings a second suit for the 
same cause against the same parties without paying 
the costs of the first suit, the proceeding may be staid 
on notice and motion till such costs are paid.—Brown v. 
Brown, 8. C. Ala., Feb. 17, 1887; 2 South. Rep. 95. 

32. CounTy—Bond—Mandamus. A county may be 
required by mandamus to levy a tax which the law di- 
rects to be levied, to pay county bonds. The court will 
not however, under mandamus proceedings, adjust the 
equities existing between holders of lands sold for de- 
linquent taxes assessed upon them.—Shelley v. St. 
Charles Co., U. 8. C. C. (Mo.), April 20, 1887; 80 Fed. Rep. 
603. 








33. CourTs — Jurisdiction — Amount. The ad dam- 
num Clause determines the jurisdiction of a court when 
it depends upon the amount, and ifthatis large enough 
the court will have jurisdiction, though each claim sep- 
arately is under the limit.—Galloway v. Jones, 8. C. Cal., 
1887 ; 13 Pac. Rep. 712. 

34. CouRTs — Jurisdiction —Corporation—Trust—Pref- 
erence—Fraud.——Jurisdiction of a federal court will 
attach in a suit brought by two partners in one State in 
which two other partners of the same firm resident in 
another State are made defendants, if they disclaim in- 
terest in the subject-matter of the suit. When and how 
an increase of the stock of a corporation may be made. 
Stockholders of a corporation have no rights until the 
debts of the corporation are paid. The assets of a cor- 
poration constitute a trust fund for the payment of its 
debts.—Poole v. West Point, etc. Co., U. 8. C.C. (Neb.), 

, March 28, 1887; 30 Fed. Rep. 513. 

35. CourRTs—Trial in Vacation—Expropriation. A 
suit for the expropriation of property cannot be tried in 
vacation, but only at a term of the court.— Baltimore, etc. 
Co. v. Louisiana, etc. R. Co., 8. C. La., April 25, 1887; 2 
South. Rep. 67. 

36. CRIMINAL Law —Arson—Indictment. In North 
Carolina, an indictment for arson need not aver the “‘in- 
tent thereby to injure and defraud.’’—State v. Thompson, 
8. C. N. Car., April 5, 1887; 1S. E. Rep. 921. 

37. CRIMINAL LAW — Burglary — Evidence. When 
one enters another’s house through an open window, 
and, on discovery, flees, the court is warranted in the 
absence of other evidence in giving the case to the jury. 
—State v. McBoyde, 8. C. N. Car., April 4, 1887; 18. E. Rep. 
925. 

38. CRIMINAL LAW—Liability of Counties—Costs. 
Under act of May 1, 1861, the liability of the county to 
pay the costs upon conviction of a defendant of felony 
in the quarter sessions applies also to the case of trials 
before justices.—Codding v. Bradford Co., 8. C. Penn., 
April 11, 1887; 9 Atl. Rep. 153. 

39. CRIMINAL LAW—Necessary Allegation in Indict- 
ment for Official Neglect.—— An indictment, under Gen. 
Laws N. H., ch. 262, § 13, against a school clerk for neg- 
lecting to record the warrant for a school meeting, 
must allege that a legal warrant was issued and given 
to him, or that the meeting was legally called.—State v. 
Demerritt, 8. C. N. H., March 11, 1887; 9 Atl. Rep. 99. 

40. CRIMINAL Law—Practice—Writ of Error—Dismissal. 
Under rule 28, in the State of Maryland, the ques- 
tion of what amounts to such delay as will defeat the 
writ of error or appeal must be determined by the cir- 
cumstances of each case, regard being had to the time 
necessary to prepare the papers. In acase in which 
this could be done in an hour, twenty-one days was 
treated such delay, and the writ was dismissed.—State v. 
Bowers, Md. Ct. App., May 28, 1887; 9 Atl. Rep. 125. 

41. CRIMINAL LAW—Unlawful Cohabitation—Evidence. 
Where evidence has been given tending to show 
an unlawful cohabitation within the statutory period 
on a joint indictment against a man and a woman, evi- 
dence of similar acts prior and subsequent to the find- 


























ing of the indictment is admissible to illustrate their 
conduct as shown to exist during the statutory period. 
—Stewart v. State, 8. C. Miss., April 18, 1887; 2 South. Rep 
73. 

42, Custom—Contract—Northern Passage. When 
the evidence Jeaves it doubtful what course is intended 
by the words “northern passage” in a contract, the 
court should ascertain what passages vessels were ac- 
customed to take between the two points, and then de- 
termine which should be considered the northern pas- 
sage under the contract.—Filiberto v. The John H. Lear- 
son, U. 8. 8. C., April 25, 1887; 7S. C. Rep. 1008. 

43. DESCENT—Distribution—Next of Kin. When a 
person dies leaving no relatives except a step-father 
and some relatives of his mother, his property will be 
inherited, under Kansas laws, as though his mother had 
outlived him and had died in possession thereof.— 
Sarver v. Beal, 8. C. Kan., May 6, 1887; 13 Pac. Rep. 743. 

44. DIVORCE — Cruelty— Mutual Wrongs. Divorce 
will not be denied to a wife because she is of a quarrel- 
some disposition, when the husband has been guilty of 
cruel and outrageous excesses, including infliction of 
blows on her and an attempt to take her life.—Machado 
v. Bonet, 8. C. Ind. April 25, 1887; 2 South. Rep. 49. 

45. DRAINAGE—Culverts—Railroads — Surface-water.— 
A railroad is liable for injuries caused by the overflow 
of water because its culverts were too small to allow its 
escape, if the flood, though extraordinary, might rea- 
sonably have been anticipated.—Sabine, etc. R. Co. v. 
Hadnot, 8. C. Tex., March 15, 1887; 48. W. Rep. 138. 


46. EJECTMENT — Complex Title—Jury. When, in 
ejectment, the title of the plaintiffs is complex and diffi- 
cult to determine, it should, be left to the jury to pass 
on.—Odom v. Weathersbee, 8. C. 8. Car., March 11, 1887; 1 
8. E. Rep. 890. 

47. EJECTMENT—Evidence—New Trial. Where, in 
ejectment, the plaintiff shows title, and the defendants 
show only an agreement by plaintiff to deed the land to 
defendant, if she lived with him, he retaining possession 
of it till his death, a verdict for the defendants will be 
set aside.—Zenor v. Johnson, 8. C. Ind., April 28, 1887; 11 
N. E. Rep. 616. 

48. EJECTMENT—Possession —Code. In Washing- 
ton Territory, the action to determine title to real estate 
is an action of ejectment to determine the right of pos- 
session, though it may be brought against one not in 
possession.—South v. Wingurd, 8. C. Wash. Ter., Jan. 27, 
1887 ; 138 Pac. Rep. 717. 

49. ESTOPPEL—Insurance. Where a mutual aid 
association issues a benefit certificate on the express 
condition that it shall be void if the applicant makes 
untrue answers concerning his health, it is estopped 
from insisting upon said tondition if it had actual 
knowledge that some answers were untrue, but recog- 
nized the validity of the certificate by making and col- 
lecting assessments thereon.—Ball v. Granite State Mut. 
Aid Assn., 8. C. N. H., March 11, 1887; 9 Atl. Rep. 103. 


50. EVIDENCE—Parol to Explain Writing. Aand B 
entered into a building contract, but the kind of stone 
was not specified, and B brings suit to recover for extra 
work caused by the kind of stone furnished by A. The 
testimony conflicts as to the verbal statements made 
by Ato B. Held, no error for court to leave this evi- 
dence to the jury.— Centenary M. E. Church v. Clime, 8. C. 
Penn., April 18, 1887; 9 Atl. Rep. 163. 


51. EVIDENCE—Writing—Usage. Parol evidence to 
prove a usage inconsistent with a written contract is 
inadmissible.—Seavey v. Shurick, 8. C. Ind., April 26, 1887; 
11 N. E. Rep. 597. 

52. EXECUTORS—Commissions—Discretion. Where 
the statute provides that the executor shall forfeit his 
commissions if he does not render his accounts at a cer- 
tain time, but gives the court discretion to grant him 
compensation, such discretion is not arbitrary, and is 
subject to review on appeal.— Trevelyan v. Lofft, 8. C. 
App. Va., April 14, 1887; 18. E. Rep. 901. 


53. EXECUTORS — Foreign Administration — Title to 
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Realty. An executor, invested by the-will with the 
title to land in Kentucky, when the will has been ad- 
mitted to -probate in another State at the testator’s 
domicile, and so proved as to pass title to land accord- 
ing to the laws of Kentucky, may maintain ejectment 
therefor in Kentucky.—Chapman v. Headley, Ky. Ct. App., 
April 16, 1887; 48. W. Rep. 189. 

54. EXECUTORS—Provisional Account—Trial Account. 
When charges and claims have been settled by final de- 
ecrees in a contested provisional account, they cannot 
be again contested in a final account of distribution.— 
Succession v. Tirche, 8. C. La., March 7, 1887; 2 South. Rep. 
52. 

55. EXECUTORS—Sale of Realty—Records. The re- 
citals in an administrator’s deed showing the validity of 
the proceedings will be presumed to be correct after the 
lapse of twenty-five years and the destruction of the 
probate records.— White v. Jones, 8. C. Tex., April 15, 1887; 
48. W. Rep. 161. 

56. FRAUD—Deed—Relationship. Where a party 
persuades his nephew, to whom for many years he 
stood in loco parentis,, to convey land to him a few days 
after the nephew came of age by misrepresentation, the 
deed should be set aside.—Clutter v. Clutter, Ky. Ct. App., 
April 21, 1887; 4S. W. Rep. 182. 

57. FRAUDULENT CONVEYANCE—Husband and Wife— 
Limitations. An allegation that a conveyance by a 
husband to his wife is fraudulent and simulated is met 
by proof of consideration, though inadequate, and such 
suit must be brought within one year.—Renshaw v. 
Dowty,S. C. La., March 7, 1887; 2 South. Rep. 58. 

58. FRAUDS—Statute of—Boundaries—Agreement. 
Where adjoining owners occupy to the supposed 
boundary line, they are not concluded thereby. Where, 
upon dispute, or because the line is uncertain, they 
agree upon a boundary line, and occupy to it respect- 
ively, they are bound thereby, though the agreement is 
not in writing.—Jacobs v. Moseley, 8. C. Mo., March 21, 
1887; 4S. W. Rep. 135. 


59. GUARDIAN AND WARD—Accounts— Commissions.— 
A guardian is not entitled to “compensation above the 
provision of law for auditing a claim against his ward’s 
estate. He may be allowed by the probate court com- 
missions on the value of his ward’s real estate surren- 
dered to the ward at the termination of his trust, and 
the appellate court will not review such decision.— 
Brewer v. Ernest, 8. C. Ala., Feb. 28, 1887; 2 South. Rep. 84. 

60. HOMESTEAD—Execution—Levy—Residence —Undi- 
vided Tract, A party may demand of a sheriff with 
an execution against him to set-off his homestead. He 
is not required to live on his homestead, but he cannot 
claim it in an undivided interest in real estate, but can 
when his interest has been ascertained and set off to 
him.—WNance v. Hill, 8. C. 8. Car., March 7, 1887; 18. E. 
Rep. 897. 

61. HOMESTEAD—Purchase Money—Exemption. A 
vendor can, under Kentucky laws, levy his execution 
on the land, for the purchase of which the note was 
given upon which the judgment was obtained, though 
the debtor claims it as a homestead and though the 
vendor waived his vendor’s lien.—Reynolds v. Williams, 
Ky. Ct. App., May 3, 1887; 4.8. W. Rep. 178. 

62. HUSBAND AND WIFE—Separate Estate—Lease. 
In Alabama, by statute (Code 1876, §§ 2705, 2706), a wife’s 
separate estate cannot be sold except by the joint deed 
of husband and wife, but the husband may lease it fora 
term of a year or less. Ifthe lease is for more than a 
year, it must be in writing and the wife must join in it. 
A lease by a husband for five years is valid for one 
year.—Chandler v. Jost, 8. C. Ala., Feb. 18, 1887; 2 South. 
Rep. 82. 

63. INJUNCTION — Personal Services — Contract, 
One, removed from his employment as a sexton, cannot 
resort to an injunction against another to prevent him 
from disturbing him in the control and possession of 
the cemeteries, in order to escape the legal effect of his 
discharge.—Healey v. Dillon, 8. OC. La., April 11, 1887; 2 
South. Rep. 49. 





























64. INJUNCTION — Restraining Execution, In a 
deed, the description of the property conveyed was by 
lot and block number, and the map on record was re- 
ferred to, and the house on said lot overlapped the next 
lot two and a half feet. Ejectment was brought by the 
next lot owner against the grantee for the part of the 
lot so covered, and judgment had. A bill was filed by the 
grantee to restrain execution, on the ground that the 
grantor, who had formerly owned both lots, had repre- 
sented that he was the owner of the house and lot. 
Held, that he had no equity, and was not entitled to an 
injunction.—Anglecey v. Colgan, N. J. Ct. Ch., April 11, 
1887; 9 Atl. Rep. 105. 


65. INJUNCTION—Sureties—Offset. The sureties on 
a bond to dissolve an attachment cannot enjoin the suit 
or pay to offset any judgment he may obtain, because 
the plaintiff may be liable to repay them, because he 
made himself liable to pay the debts of the defendant, a 
corporation, by making a false return as its treasurer 
about the payment of its stock.—George Woods Co. v. 
Stover, 8. J. C. Mass., May 7, 1887; 11 N. E. Rep. 662. 

66. INSURANCE—Insurable Interest. Where A, be- 

“ing indebted to B; his brother-in-law,in the sum of 
$743.56, insured his life in A’s favor for $3,000, B to pay all 
premiums, and when, after A’s death, the company paid 
B the $3,000, held, in a suit by A’s administrator to re- 
cover of B the $3,000, less A’s indebtedness, it appearing 
that the transaction between A and B was in perfect 
good faith; that there was no presumption of a wager- 
ing contract, nor, in the absence of positive proof, that 
it was intended as a collateral security merely.—Grant 
v. Kline, 8. C. Penn., March 22, 1887; 9 Atl. Rep. 150. 


67. INSURANCE, LirE—Receipt—Estoppel. When a 
life insurance recites that it is incontestible, except for 
fraud or change of occupation, and admits receipt of 
premiums, it is incontestible against the beneficiary, on 
the ground that the said premiums were not paid, and 
that the assured gave a receipt forfeiting it if the said 
premiums were not paid at a certain future time.— 
Kline v. Nat. B. A. of Indianapolis, 8. C. Ind., April 26, 1887 ; 
11 N. E. Rep. 620. 

68. JUDGMENT—Correction—Voluntary Payment. 
When a referee reports a judgment by mistake for a 
larger amount than due, which the defendant pays 
after he learns of the mistake, he cannot recover the 
excess.— Wood v. Amory, N. Y. Ct. App., April 19, 1887; 11 
N. E. Rep. 636. 

69. JUDGMENT—Default — Error — Correction. A 
judgment by default against one not served and not 
appearing is a clerical error, which will be corrected on 
appeal.— Nef v. Edwards, 8. C. Ala., Feb. 24, 1887; 2 South. 
Rep. 88. 

70. JUDGMENT—Journal Entry—Collateral Attack. —— 
When a suit as shown by a journal entry is dismissed 
at plaintiff's cost and execution is issued, such journal 
entry is a sufficient judgment in a collateral attack.— 
Houston v. Clark, 8. OC. Kan., May 6, 1887; 13 Pac. Rep. 739. 


71. JUDGMENTS — Probate —Collateral Attack. In 
Missouri, proceedings of probate courts in matters 
within their jurisdiction cannot be collaterally attacked, 
and the proceedings will be presumed to have been reg- 
ular when the papers are lost.—Rowden v. Brown, 8. C. 
Mo., March 21, 1887; 48. W. Rep. 129. 

72. JUDGMENTS—Res Adjudicata. A judgmentina 
suit is an estoppel in a suit between the same parties 
upon the same cause of action, whether it is right or 
wrong, so long as it has not been set aside by subse- 
quent proceedings.— Milne v. Deen, U. 8. 8. C., April 25, 
1887; 7S. C. Rep. 104. 

73. JUDICIAL SALE — Fraud — Remedy. When a 
party claims that a fraud was perpetrated at a sale 
made under the direction of the chancery court, his 
remedy is to object to its confirmation ‘or to move to 
set it aside in the pending suit.—Phillips v. Benson, 8. C. 
Ala., Feb. 4, 1887; 2 South. Rep. 93. 


74. JuRY—Undisputed Fact. Where there is evi- 
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trary, the judge is not required to submit the matter to 
the jury.—Sezton v. Hollis, 8. C. 8. Car., March 7, 1887; 1S. 
E. Rep. 893. : 

75. LANDLORD AND TENANT — Action for Rent —Evi- 
dence. Evidence that the relation of landlord and 
tenant existed must be shown, to sustain an action for 
rent.—Durrell v. Emery, 8. C. N. H., March 11, 1887; 9 Atl. 
Rep. 97. 

76. LANDLORD AND TENANT — Assignment — Liability. 
The lessee is bound on his express covenants to 
pay rent, though he has assigned the lease, and the 
landlord has accepted the assignee as his tenant.— Wil- 
son v. Gerhardt, 8. C. Colo., March 25, 1887; 13 Pac. Rep. 
705. 

77. LANDLORD AND TENANT—Chattel Mortgage—Crop. 
‘When a tenant agrees with his landlord to pay the 
taxes on the land and subsequently mortgages his crop, 
the claim of the landlord on that account on the crop is 
paramount to the mortgage.— Roberts v. Sims, 8. C. Miss., 
April 11, 1887; 2 South. Rep. 72. 


78. LANDLORD AND TENANT—Different Titles—Recovery 
of Possession. A sold real estate to B, B sold it by 
written vontract to C, A’s son, and C paid money on ac- 
count; B then sold to D, who leasedto A. A died, E, 
his widow, administered upon his estate, and B, brought 
an action aguinst her as administratrix to recover pos- 
session. She was permitted to prove that she, a mother 
and lessee of C, held the property, and did not claim 
under B or CO, but in her own right and not as adminis- 
tratrix. Jury found in her favor, judgment was en- 
tered thereon, which judgment was affirmed by a di- 
vided court.— Diefenderfer v. Caffrey, 8. C. Penn., April 
25, 1887; 9 Atl. Rep. 182. 


79. LANDLORD AND TENANT—Evidence in Action for 
Rent. Where it is verbally agreed by a third party 
and a tenant and his landlord, that he will rent the 
property on the same terms the tenant held it, it is no 
error, in an action between the landlord and the last 
tenant, to admit in evidence the lease between the land- 
lord and the first tenant to show what the terms were. 
—Pancoast v. Coon, 8. C. Penn., April 11, 1887; 9 Atl. Rep. 
156. 

80. LANDLORD AND TENANT—Sugar Plantation—Over- 
flow—Annulment of Lease. The breaking of the 
levee and the overflow of a plantation which remains in 
that condition for some months entitles the tenant 
thereof to regard his lease as terminated, under Louisi- 
ana law.— Viterbo v. Friedlander, U. 8. 8. C., March 7, 1887; 
78. C. Rep. 962. 


81. LEASE — Mining — Royalties. Where a party 
agrees to pay a royalty on coal mined, and must mine a 
certain quantity each year, but he is allowed credit for 
an excess mined in other years, he can offset for any 
diminuation any excess mined in previous years.— 
McIntyre v. McIntyre Coal Co., N. Y. Ct. App., April 19, 
1887: 11 N. E. Rep. 645. 

82. LIMITATION OF ACTION—Implied Promise—Judg- 
ment Set Aside.. When a party buys land on ex- 
ecution and that judgment is set aside, the statute of 
limitations begins to run on the implied promise of the 
debtor to refund the money so paid from the time the 
judgment is set aside.—Johnson v. Burnes, Ky. Ot. App., 
April 21, 1887; 45. W. Rep. 176. 


83. LimiTaTIONS—Administrators—Discharge. The 
statute of limitations begins to run in favor of an ad- 
ministrator who advertises his intention to apply for a 
discharge, and then obtains an order for distribution 
and discharge.—Frieks v. Lewis, 8. OC. 8. Car., March 8, 
1887; 18. E. Rep. 884. 


&. LIMITATIONS —Guardian and Ward —Debt. A 
claim of a party against the estate of his former tutor 
for money received by the tutor belonging to him, must 
be brought within four years after he attains his ma- 
jority.—Gallien v. Keegan, 8. C. La., March 21, 1887; 2 South. 
Rep. 50. 

8. LiMITATIONS—Void Citations. A citation judi- 
cially held to be void will not stop the running of the 






































statute of limitations.—Bertrankv Knor, 8. C. La., April 
11, 1887; 2 South. Rep. 63. 

86. MASTER AND SERVANT — Negligence — Train Dis- 
patcher. A train dispatcher on a railroad repre- 
sents the company, and it is liable for injuries sustained 
by an employee from his negligence.—Smith v. Wabash, 
etc. R. Co.,8. C. Mo., March 21, 1887; 4S. W. Rep. 129. 


87. MORTGAGE — Absolute Conveyance — Parol Evi- 
dence, A deed absolute on its face may, in Maine, 
by strong oral evidence, be construed to be an equita- 
ble mortgage.—Knapp v. Bailey, 8. J. C. Me., March 1, 
1887; 9 Atl. Rep. 122. 

88. MORTGAGE— Foreclosure — Re-instatement of Ac- 
tion. Where a party forecloses a mortgage and 
buys the landin and four years later applies to re-in- 
state the case, because another party is in possession 
under a deed from the mortgagor prior to the sale and 
other parties claim liens on the land under the mort- 
gagor: Held, that the case should be re-instated.— 
Loftin v. Strow, Ky. Ct. App., April 14, 1887; 48. W. Rep. 
180. 

89. MORTGAGES—Liens—Property Acquired After. 
The rule, that where one sells or mortgages property to 
which he has no title and afterward acquires a title, he 
will not be allowed to set it up to defeat his previous 
sale or mortgage, does not apply where a mortgage lien 
is discharged by a sale under a prior mortgage and 
where the purchaser conveys the title of the mortgaged 
property back to the mortgagor, who has now been 
discharged in bankruptcy.—Ranch v. Dech, 8. C. Penn., 
April 25, 1887; 9 Atl. Rep. 180. 


90. MORTGAGES—Released by Mistake. A, as ad- 
ministrator, enters satisfaction of a mortgage his de- 
cedent had not owned, but the entry contains a refer- 
ence to the assignment of a mortgage his decedent did 
own. B, who had purchased the property covered by 
the first mentioned mortgage, relying on a clear mort- 
gage search, files, more than six years after the above 
entry, a bill in equity against A’s executor, praying a 
decree against A’s estate, awarding him compensation 
for the loss occasioned by the reason of A’s making the 
above entry. Held, he could not recover.—Binney’s Ap- 
peal, 8. C. Penn., April 25, 1887; 9 Atl. Rep. 186. 


91. MUNICIPAL CORPORATIONS — Discretion of Com- 
missioners—Liability. Where certain acts of county 
commissioners were authorized by an act of the assem- 
bly, and the manner and method of doing the acts were 
wholly left to their judgment and discretion, a fallure to 
exercise the discretion cannot be made the basis of an 
action for damages against the municipal corporation. 
—County of Lehigh v. Hoffort, 8. C. Penn., April 18, 1887; 9 
Atl. Kep. 177. 

92. MUNICIPAL CORPORATIONS — Sewers — Negligence. 
A municipal corporation is not liable because its 
sewers are not large enough to carry off the water, but 
is liable for their improper or unskillful construction, 
or because they are not in repair or free from obstruc- 
tions.—City of Denver v. Rhodes, 8. C. Colo., March 25, 1887 ; 
13 Pac. Rep. 729. 


98. MUNICIPAL CORPORATIONS—Sidewalks—Snow and 
Ice. A municipal corporation may require its 
citizens to remove snow and ice from the sidewalks, 
and may wait a reasonable time, if they are generally 
doing it, before it is responsible for not doing it. When 
ice is formed thereon by a sudden fall of temperature, 
it may wait for a change of temperature.—Taylor v. 
City of Yonkers, N. Y. Ct. App., April 19, 1887; 11 N. E. Rep. 
642. 

94. MUNICIPAL CORPORATIONS — Streets — Viewers — 
Qualifications. When a city charter authorizes the 
city council to appoint disinterested parties to act in 
matters of street openings, their record must show that 
the parties appointed have the necessary qualifications. 
—North. P. T. Co. v. City of Portland, 8. C. Oreg., Oct. 20, 
1886; 13 Pac. Rep. 705. 


95. MUNICIPAL CORPORATIONS — Water Company — 
Monopoly — Constitution. A power given to 
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municipality to contract relative to a certain thing, 
does not authorize it to so contract as to interfere with 
its future control over the matter, as public interests 
may require, and an exclusive right to supply the city 
with water for a certain period is a monopoly, and is 
void, under the Texas constitution.—City of Brenham v. 
Brenham Water Co.,8. C. Tex., March 25, 1887; 4 8. W. 
Rep. 143. 


96. NEGLIGENCE — Bridges — Presumptions. A 
county must exercise reasonable care in keeping its 
bridges safe, and a traveler has a right to presume that 
they are safe,and a county will be responsible if the 
defects have existed for such a time, that by reasonable 
care the county would have known of their condition.— 
Board of Comr’s. of Howard Co. v. Legg, 8. C. Ind., April 
22, 1887; 11 N. E. Rep. 612. 

97, Or FICERS—Qualifying—Time. ———Officers elected 
after 1882 are not required to qualify within sixty days 
after a specified date.—Bean v. Territory, 8. C. Wash. 
Ter., Feb. 2, 1887; 13 Pac. Rep. 711. 

98. PARTIES—Trustees—Dratft. A draft assigned to 
the cashier of a bank, which is not incorporated, may 
be sued on by him.—Merchants’ Bank v. McClelland, 8. C. 
Colo., March 25, 1887; 13 Pac. Rep. 723. 

99. PARTITION — Agreement — Estoppel. Where 
public land is entered as a homestead by a man, who 
dies before patent is issued, which is subsequently 
issued to his heirs,and his wife and children subse- 
quently partition it by agreement among themselves, it 
is too late twelve years afterwards to question the 
legality of any of the proceedings.—Crimonins v. Morri- 
sey, 8. C. Kan., May 6, 1887; 18 Pac. Rep. 748. 

100. PARTNERSHIP—Accounting After Dissolution. 
After dissolution of partnership, a partner is entitled to 
an accounting of the settlement by a co-partner of the 
partnership affairs, though the evidence shows that 
such co-partner paid out more in settlement of the 
firm’s debts than he received from the assets.—Sharp v. 
Hibbins, N. J. Ct. Ch., April 28, 1887; 9 Atl. Rep. 113. 

101. PATENTs — For Inventfons — Harness-snaps. 
Letters patent, granted May 16, 1885, to Chas. B. Bristol, 
must be restricted to a snap-hook provided with a pe- 
culiar solid fulcrum pin, which is the subject of the 
second claim.—Bragg v. Fitch, U. 8. 8. C., May 2, 1887; 78. 
C. Rep. 978. 

102. PATENTS—For Inventions—Injunction—Account— 
Recovery at Law. When a patent is issued fifteen 
months before a bill is filed for its infringement, and 
has nearly sixteen years yet to run, and the bill alleges 
the public have generally acquiesced in the patent, and 
that the plaintiff has put it in practice, and that it has 
been of great utility, the bill for an injunction and ac- 
count is maintainable, though no recovery has been 
had at law.—McCoy v. Nelson, U. 8, 8. C., May 2, 1887; 78. 
C. Rep. 1000, 

1038. PENSIONS—Exemption from Execution, Rev. 
Stat. U. 8. § 4747, does not protect pension money re- 
ceived by a pensioner and placed by him in the hands 
of a third person for safety; such money may be levied 
on.—Rozelle v. Rhodes, 8. C. Penn., April 18, 1887; 9 Atl. 
Rep. 160. 

104, PLEADING — Answer — Refiling. When the 
plaintiff goes to trial on the theory that an answer was 
filed, he cannot afterwards allege that the answer was 
to the original petition and was not refiled after an 
amendment superseded the original complaint.—City of 
Warsaw v. Dunlap, 8. C. Ind., April 27, 1887; 11 N. E. Rep. 
623. 

105, PLEADINGS—Demurrer—Exhibit. When all the 
parties to the assignment of a note are made parties to 
the suit and the note is filed as an exhibit, demurrer 
will not lie for defect of parties nor because the com- 
plaint does not state sufficient facts.—Morningstar v. 
Cunningham, 8. CO. Ind., April 8, 1887; 11 N. E. Rep. 593, 

106. PLEADING—Infancy—Abatement. The infancy 
of the plaintiff is no defense in bar of an action, It must 
be pleaded in abatement.—Howland v. Wallace, 8, C. Ala., 
Jan, 29, 1887; 2 South, Rep, 96. 



































107. PLEADINGS — Notes — Affidavit — Appeal From 
Justice. On appeal from a justice of the peace, the 
defendant should be allowed to contest his signature to 
the notes sued on by affidavit, though he did not do so 
before the justice.—Assig v. Pearsons, 8. C. Colo., March 
25, 1887; 13 Pac. Rep. 719. 

108. PLEADING—Usury—Offer. A plaintiff seeking 
to avoid and cancel securities for usury need not offer 
to repay the sum received with interest.—Scott v. Austin, 
8. C. Minn., May 20, 1887; 82 N. W. Rep. 864. 

109. PLEDGE—Collateral Security —Sale of Pledge— 
Waiver.—tThe pledgeor of securities, who gives them as 
collateral to secure a promissory note, cannot object to 
a sale of such securities after notice by the pledgee and 
after having recognized the validity of such sale by 
issuing, in an official capacity, to the purchaser of such 
securities, certificates showing her ownership of them. 
—Downer v. Whittier, 8. J. C. Mass., May 9, 1887; 11 N. E. 
Rep. 585. 

110. PRINCIPAL AND AGENT—Commission. Where 
A hires B to sell property, telling him it belongs to his 
wife, he is not thereby relieved from his liability to B 
for his commissions.—Jarvis v. Schaefer, N. Y. Ct. App., 
April 19, 1887; 11 N. E. Rep. 634. 

111. PROBATE CoURT—Accounts—Jury — Appeal. 
The verdict of a jury in matters of account in a probate 
court are only advisory, and error cannot be predicated 
on the charge of the court, and the appellate court will 
re-examine the matter.— Ward v. Tinkham, 8. C. Mich., 
April 28, 1887; 32 N. W. Rep. 901. 

112, PRACTICE—Attachment of Legacy—Service. 
A pecuniary legacy in the hands of an executor may be 
attached in the same manner as provided for the service 
of a writ of summons in a personal action.—Purves v. Lez, 
8. C. Penn., April 18, 1887; 9 Atl. Rep. 167. 

113. PRACTICE — Attorney and Client — Retention of 
Funds. Where an attorney has collected funds for 
his client, and retains an amount exceeding, as the 
client claims, his agreed renumeration, and he is sued 
by the client, and judgment is had for the excess and 
execution, the client cannot obtain an order from the 
Supreme Court Rhode Island, requiring the attorney to 
pay over the balance due. The summary jurisdiction of 
the court cannot be invoked when the relation has been 
changed to that of debtor and creditor.— Windsor v. 
Brown, 8. C. R. I., Nov. 17, 1886; 9 Atl. Rep. 135. 

114. PRACTICE — Bankruptcy — Assignee Bound by 
Decree. A decree and sale made in a suit to fore- 
close a mortgage on a bankrupt’s lands, will bind an 
assignee in bankruptcy appointed pending the suit, 
whether he is made a party to such suit or not.—Mount 
v. Manhattan Co., N. J. Ct. Ch., May 10, 1887; 9 Atl. Rep. 
114. 

115 PrRacTICcE—Creditor’s Bill — Supplemental Bill by 
Receiver. A receiver appointed to take charge of a 
debtor’s estate, pending proceedings under a creditor’s 
bill filed against the debtor for discovery, under the 
New Jersey statutes, may file a bill in a court of 
chancery, though he has a concurrent remedy at law, 
and to prosecute to collection a claim against a party 
holding money in .trust for the debtor, making such 
trustee the defendant in the bill.— Zerhune v. Bell, N, J. 
Ct. Ch., April 23, 1887; 9 Atl. Rep. 111. 

116. PRACTICE — Depositions — Admissibility. A 
deposition taken by one party and not used by him may 
be read in evidence by the other, though he objects.— 
Rucker v. Reid, 8. C. Kan., May 6, 1887; 13 Pac. Rep. 741. 

117. PRACTICE — Dismissal — Vacation —Notice. A 
motion to vacate a dismissal, made twenty days there- 
after without notice to the opposite party, is rightly 
overruled.— Byington v. Call, 8. C. Kan., May 6, 1887; 18 
Pac. Rep. 738. 

118. PRaAcTICE—Equity — Reforming Deed—Ejectment. 
In Arkansas, when, pending a suit in ejectment, a 
deed offered in evidence by the defendant is found to 
contain a misdescription of a part of the land, he should 
have this defense transferred to the equity side of the 
court, so that all matters may be determined in one 
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suit. A bill in equity filed therefor after the determina- 
tion of the ejectment suit should be dismissed.— Nichols 
v. Shearon, 8. C. Ark., April 16, 1887; 48. W. Rep. 167. 

119, PRACTICE—Instruction—Afiidavit for Continuance. 
An instruction that the weight and effect of facts, 
expected to be proved by an absent witness in an affi- 
dant for a continuance and admitted to be true by the 
opposite side is for the determination of the jury, is not 
erroneous.—Mayfield v. State, 8. C. Ind., May 10, 1887; 11 
N. E. Rep. 618. 

120, PRACTICE — Judgment —Fraudulent—Conveyance 
—Res Judicata.——One not a party to a suit in which it 
is decided that a conveyance to him by his vendor was 
fraudulent, may in a subsequent action show that he 
purchased it bona fide and for a good consideration, and 
that he had exclusive possession of the property before 
other creditors obtained a lien thereon.—Snyder v. 
Berger, 8. C. Penn., March 21, 1887; 9 Atl. Rep. 147. 

121. PRACTICE—New Trial—Instruction. In trover, 
where the defendant claims the property as having 
been given to him by the deceased owner, and there is a 
conflict of evidence as to the alleged gift, it is a ques- 
tion for the jury, and the court erred in charging “that 
the defendant forcibly carried away property he had no 
right to take.” —Flanigan v. Flanigan’s Admiz.,8. C. Penn., 
9 Atl. Rep. 156. 


122. PRACTICE — Nonsuit—Conflicting Evidence. 
When the evidence is conflicting on an issue of fact be- 
fore a jury, or conduces to establish plaintiff’s case, it is 
improper to direct a nonsuit.—Lingenfelter v. Louisville, 
ete. R. Co., Ky. Ct. App., May 5, 1887; 48. W. Rep. 185. 

123. PRACTICE — Order of Trial — Demurrer. The 
court at the trial term may proceed with the trial be- 
fore passing upon the defendant’s demurrer, and it is 
no ground for objection.—Adams v. Adams, 8. C. N. H., 
March 11, 1887; 9 Atl. Rep. 130. 

124, PRACTICE—Poor and Poor Laws—Commitment.— 
The court of quarter sessions cannot commit a person 
to prison for failing to support a poor person according 
to an order of court.—James’ Appeal, 8. C. Penn., April 
18, 1887; 9 Atl. Rep. 170. 

12%. PRACTICE—Trial—Evidence—Submission to Jury. 
Where there is some evidence tending to sustain 
the plaintiff's position, the case should be submitted to 
the jury.—Charon v. Roby Lumber Co., 8. C. Mich., May 5, 
1887; 32 N. W. Rep. 925. 

126. PUBLIC LANDS — Patents — Minor Children. 
When, after making a homestead entry, the man dies 
and also his wife, leaving children, the patent issued to 
his “minor heirs” includes all the children under 
twenty-one years of age, regardless of the State law on 
minority.—Anderson v. Peterson, 8. C. Minn., May 12, 1887; 
32 N. W. Rep. 861, 

127. PUBLIC LANDS—Swamp Lands—Patents. The 
swamp land act of September 28, 1850, was a grant of 
swamp lands in presenti, and grantees of such lands 
from the States have rights paramount to patentees 
from the United States subsequent to that act.— Wright 
v. Roseberry, U. 8. 8. C., May 2, 1887; 78. C. Rep. 985. 


128, RAILROADS— Fires — Constitutionality. Sess. 
Laws Conn. 1881, ch. 92, making railroad companies 
liable for damage caused by fires communicated by 
their engines where the owner of the injured property 
was not guilty of contributory negligence, is constitu- 
tional.—Grissell v. Housatonic 2. Co., 8. C. Conn., Dec. 23, 
1886; 9 Atl. Rep. 137. 

129. RAILROADS—Laborers’ Claims — Construction.— 
The law allowing laborers to require a railroad com- 
pany to pay their claims out of moneys due contractors, 
must be strictly construed and a compliance therewith 
must be shown. An assignee of such a claim may have 
the benefit of the statute.— Dudley v. Toledo, etc. R. Co., 
8. C. Mich., April 28, 1887; 32 N. W. Rep. 884. 


120. RAILROADS — Occupation — Acquiescence — Dam- 
ages.——One who allows a railroad to use and occupy 
his land for its construction without remonstrance, will 
be barred from his action to dispossess the company, 





























but can sue for damages on the value of the land.—Law- 
rence v. Morgan's, etc. Co.,8. C. La., April 11, 1887; 2 South. 
Rep. 69. 

131. RELIGIOUS SOCTETY — Committee — Powers. 
When, by by-law, a committee is empowered generally 
to manage the affairs of a religious society, expending 
only such money as the society shall place at its dis- 
posal, itis not empowered to employ a lawyer to de- 
fend the society against a lawsuit.—Child v. Christian 
Society, 8. J. C. Mass., May 9, 1887; 11 N. E. Rep. 664. 

132. SALE — Conditional — Innocent Purchaser. 
When property is delivered to the purchaser, but it is 
agreed that the title shall remain in the seller till it is 
paid for, the seller can recover it from a subsequent 
purchaser in good faith and for value and without no- 
tice of the seller’s rights.—Simpson v. Shackelford, 8. C. 
Ark., April 9, 1887; 4S. W. Rep. 165. 

133. SALE—Quality—Discretion of Agent of Vendee— 
Fraud. Where there is a contract to deliver coal of 
a certain quality to a railroad company, and the coal 
was to be satisfactory to the master of transportation 
and the master of machinery, the decision of those offi- 
cers may be impeached, if mala fide.—Baltimore, etc. Co. 
v. Brydon, Md. Ct. App., June 24, 1886; 9 Atl. Rep. 126. 


134. SCHOOL BOARDS—Rules—Regulations. School 
boards may adopt reasonable rules and regulations to 
govern their schools, but the courts will determine 
whether they are reasonable.—Fertich v. Michener, 8. C. 
Ind., April 28, 1887; 11 N. E. Rep. 605. 

135. SOCIETIES—Notice of Meetings—Dissolution. 
A vote to dissolve an association and dispose of its 
property, is not authorized by a notice of a special 
meeting which does not state the business to be trans- 
acted.— St. Mary’s Bevev. Assn.v. Lynch, 8. C. N.H ,March 
11, 1887; 9 Atl. Rep. 98. 

136. SUNDAY—Business—Negligence — Carrier — Ware- 
houseman — Storage. A carrier is not bound to 
transact business on Sunday because it is permitted by 
a special statute, and if he does habitually transact 
business on Sunday he cannot shield himself from lia- 
bility on the score of the general law on that subject. 
Where a shipper makes a contract with a carrier who 
has a general contract with a warehouseman and a con- 
necting carrier, the first carrier is not the agent of the 
shipper, and cannot release the warehouseman from 
liability for loss from his negligence. If a warehouse is 
in a dangerous condition, it is the duty of the ware- 
houseman to ship goods in it on the first opportunity, 
and is liable for negligence if he fails to do so.—Mer- 
chants’, etc. Assn. v. Wood, 8. C. Miss., April 25, 1887; 2 
South. Rep. 76. 

137. TAXATION—County Assessor—Compensation, 
The per centum allowed the assessor of Hinds county 
from the State is on the annual assessment of person- 
alty and the quadrennial assessment of realty. For 
the rol] of lands made annually he is paid by the county. 
—Stone v. Casper, 8. C. Miss., April 18, 1887; 2 South. Rep. 
74. 

138. TAXATION — Exemption — Printing Press. A 
printing press used in publishing a newspaper is not ex- 
empt from taxation as the tool of a mechanic.—Frantz 
v. Dobson, 8. C. Miss., April 18, 1887; 2 South. Rep. 75. 


139. TAXATION—Illegality of Warrant. The validity 
of a warrant is not affected in other respects by an un- 
authorized mandate inthe warrant to collect interest 
on assessments, when such mandate is not enforced or 
attempted to be.—City of Bath v. Whitmore, 8. J. C. Me., 
Feb. 28, 1887; 9 Atl. Rep, 119. 

140. TRUSTS—Mortgage—Personal Estate. Wherea 
lot is sold by a trustee before the beneficiary’s death, 
and is, after her death, taken back to save the expense 
of a foreclosure of the mortgage given for the purchase 
money, it is personal property, for the purpose of an 
account between the trustee and the administrator of 
one of the beneficiaries,—Barclay v. Cooper, N. J. Ct. Ch., 
April 13, 1887; 9 Atl. Rep. 107, 

141. Trusts—Trustee—Transaction with Beneficiary. 
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When a friend takes out letters of administration, 
and then procures a lease of land descended from the 
heir and then an extension thereof, the heir being away 
and relying on the administrator, the lease will be set 
aside at the option of the heir.—Meeker v. Gardella, 8. C. 
Wash. Ter., Feb. 4, 1887; 13 Pac. Rep. 709. 

142. VOTERS—Illegality — Challenges. If a party, 
on being challenged, is allowed by the officers of the 
election to vote, he will not be liable criminally for so 
doing, if he and the officers acted in good faith.—State v. 
Pearson, 8. C. N. Car., April 18, 1887; 18. E. Rep. 914. 

148. WARRANTY—Covenant of—Breach. To consti- 
tute a breach of a covenant of a warranty in a convey- 
ance of real estate, there must be an eviction, or the 
plaintiff must be prevented from taking possession by 
one in possession under a better title existing at the 
time of the deed.—Marbury v. Thornton, 8. C. App. Va., 
Dec, 6, 1886; 1S. E. Rep.»909. 

144. WATER PRIVILEGES—Statutory Regulation. 
The statute requiring a grantee,a railroad, to respect 
and maintain all existing contracts for water privileges 
made by its grantor, merely requires the grantee to re- 
spect such contracts during their unexpired term.— 
Hurt v. Terrill, 8. C. App. Va., April 21, 1887; 18. E. Rep. 
911. 

145. WILL—Construction. A devise of ‘‘all the res- 
idue of my estate, of whatever name or kind,’’ when 
there is no other disposition made of the fee, to one to 
whom a preceding clause in the will gave a life estate, 
enlarges such estate to a fee.— Warner v. Willard, 8. C. 
Conn., Nov. 30, 1886; 9 Atl. Rep. 136. 

146. WILL—Legacies—Pious Uses—Lapsing — Unincor- 
porated Institution. Legacies for pious uses are 
highly favored by law, and when once vested they can- 
not be divested. An unincorporated institution, main- 
tained by a municipal cordoration for the relief of the 
indigent insane, may be the object of a charitable be- 
quest.—Succession of Vance, 8. C. La., April 11, 1887; 2 
South. Rep. 54. 

147. WILL—Legacy to Unincorporated Society. 
Where a testator bequeathed, less than a calendar 
month before his death, certain books to an unincorpo- 
rated society, held, the legacy could only be sustained as 
a charitable bequest, and, being a charitable bequest, 
it was defeated by the act of April 26, 1855,§ 11, which 
declares that bequests to charities are void where tes- 
tator dies within one calendar month after the making 

*of his will.—Craig v. Lilly,8. C. Penn., April 18, 1887; 9 
Atl. Rep. 171. 

148. WILL—Life Estate—Debts—Sale. Where land 
is left to the widow for life, with remainder to a daugh- 
ter for her support, and then to her heirs, and the 
trustee incurs debts to support the wife, the income 
being insufficient, the land cannot be subjected to the 
debts, though the daughter is dead.—Hickman v. Hick- 
man. Ky. Ct. App., May 3, 1887; 4.8. W. Rep. 186. 


149. WILLS—Revocation—Proof of Loss. If a will 
is traced to the hands of the testator and it cannot af- 
terwards be found, the presumption is that he de- 
stroyed it animo rovocandi; but proof of its contents can- 
not be offered to show the revocation thereby of a 
former will without proof of its destruction or its ab- 
sence explained.—Minor rv. Guthrie, Ky. Ct. App., May 3, 
1887; 48. W. Rep. 179. 


150. WITNESS — Competency — Deed—Dower. Ina 
suit to set aside a deed so far as her dower is con- 
cerned, the widow is not competent to prove that she 
was induced to sign it by false representations of her 
deceased husband.— Witthaus v. Schack, N. Y. Ct. App., 
April 19, 1887; 11 N. E. Rep. 649. 


151. WITNESS — Cross-examination — Defense. An 
affirmative defense cannot be introduced on the cross- 
examination of the plaintiff's witnesses.—Sterling v. 
Bock, 8. C. Minn., May 20, 1887; 82 N. W. Rep. 865. 

152. WITNESS — Transactions —Deceased. A party 
is competent, under South Carolina law, to testify as to 
transactions and communications between a deceased 






































party and a third party.— Aennemore v. Kennemore, S. C. 
8. Car., March 11, 1887; 18. E. Rep. 881. 








QUERIES AND ANSWERS.* 








| Correspondents are requested to draw up their answers in 
the form in which we print them, and not in the form of letters 
to the editor. They are also admonished to make their answers 
as brief as may be.—Ed.] 


QUERIES. 

Query. No. 31.—The statute of a State says: 
‘Limitation of estates may extend through any num- 
ber of heirs in being at the time when the limitations 
commence and twenty-one years, and the usual 
period of gestation added thereafter. A limitation 
beyond that period the law terms a perpetuity, and 
forbids its creation.”” Again it says: *‘An estate for 
years is one which is limited in its durative to a fixed 
period, or which may be made fixed and certain.’ 
Now, would a lease of land for 500 or even 100 years 
be good, or would such a lease vest an absolute estate. 

A SUBSCRIBER. 





QUERIES ANSWERED. 

Query No. 14 [24 Cent. L. J. 288].—A contract is 
made in the Indian Territory, to be performed there, 
and there is neither /aw nor court to enforce it there. 
Can the contract be enforced anywhere? J.A. B. 


Answer. The law of the place only enters into a 
contract, where the actual intention of the parties is 
not expressly stated, but is left to be inferred. 1 Story 
on Contracts, § 802; 1 Wait’s Act & Def. 130. If it is 
valid where it was made it is valid everywhere. 1 
Wait’s Act & Def. 129. It is unnecessary to show 
that the invalidity of a contract must proceed from an 
inhibition of law, or that personal contracts are en- 
forceable anywhere. R. 


RECENT PUBLICATIONS. 





THE CONSTITUTIONAL Law of the United States of 
America. By Dr.H. Von Holst, Privy Coune lorand 
Professor in the University of Freiburg. Author- 
ized Edition Translated by Alford Bishop Mason. 
Chicago, Ill.: Callaghan & Co. 1887. 

As a rule, German scholars and authors are nothing 
if not thorough. As a consequence, their works are 
usually voluminous and even verbose; but in this 
book the learned author has managed to compress 
within 360 pages a vast amount of information of inti- 
nite importance to the student, mature or immature, 
of American constitutional law. His style is clear and 
his arrangement good, although it would probably 
have been better if there had been further subdivisions 
of the matter of the work. 

The author modestly entitles his production “A 
Sketch,” but it is nevertheless manifest that he has 
so thoroughly studied the subject, and elaborated all 
the results of his investigations, that a description of 
of his book, so trivial as “‘A Sketch,” 1s clearly inap- 
propriate. He labored under several disadvantages 
which he, almost plaintively, sets forth in his preface. 
He prepared the book under contract to form part of 
Marquardsen’s “Handbuch des Oeffentlechen Rechts,” 
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and was by his contract limited to a prescribed space. 
This, we suppose, must have been very trying toa 
German author accustomed to “ample verge and 
scope enough” for almost anything. Another equally 
serious difficulty which he pathetically laments is that 
he was writing for Europeans, that he was to be, 
not “the instructor of those to the manor born, but 
the cicerone of strangers.’”? He very fully recognizes 
the difficulties of his task in this respect, for he says 
that ‘‘even educated Europeans frequently show an 
astonishing talent for misunderstanding the most 
lucid expositions of American institutions and their 
working.” 

Whether the learned professor has been preaching 
above the heads of his European congregation, or not, 
we, “‘who are to the manor born,” can very easily un- 
derstand him, and an examination of his work has 
satisfied us that it is a very valuable and learned ex- 
position of the principles of the constitutional law of 
the United States, well worthy of the diligent study, 
not only of the neophytes, “juniors and seniors of col- 
leges, and perhaps even the students of the law 
schools,” to whom he modestly limits its applicability, 
but as well of lawyers, judges and statesmen. 





ARGUMENTS TO COURTS AND JURIES, 1846-1874. By 
William Johnston, Formerly a Judge of the Su- 
perior Court of Cincinnati. Cincinnati: Robert 
Clarke & Co., Publishers. 1887. 

This is a highly interesting collection of “arguments 
to courts and juries,” by an eminent, learned, and 
eloquent jurist and advocate, of Ohio, who, to judge 
from the dates at which the respective arguments 
were made (1846 to 1874), has nearly completed his 
long and honorable course of usefulness and dis- 
tinction. 

The first of these arguments (1846) was upon the 
subject of the fugitive slave law; and the last in the 
volume, but not the last in point of time (1861), was 
upon the right of secession. Both these matters are 
now very dead issues, but the speeches of Judge 
Johnston are well worthy of preservation, not only on 
aceount of his careful, able and judicious treatment of 
the subject, and his eloquent expression of his views, 
but also of the opinions of cool and thoughtful men at 
the time when those issues were not merely alive, but 
intensely burning. 

The remainder of the work is in full accord with 
the title, “Arguments to Courts and Juries,” and are 
well worthy of preservation as specimens of a very 
high grade of forensic eloquence. 





A DIGEST OF MissouRI REPORTS, Embracing Vol- 
umes L to LXXXIX, of the Reports of the Su- 
preme Court, from the Year 1872 to the Year 1886, 
and Volumes I to XXIII, of the St. Louis Court of 
Appeals and the Kansas City Court of Appeals, 
from the Year 1876 to the Year 1886. In Three 
Volumes. Volume lI. By Charles B. Stark, of the 
St. Louis Bar. St. Louis,Mo.: The Gilbert Book 
Company. 1887. ; 

The first volume of this compilation is before us, 
and after examination we are satisfied that it will be 
found a work of great value to the profession in Mis- 
souri. It will be seen by Mr. Stark’s preface that the 
matter contained in the third volume of Mr. Pattison’s 
digest is embodied in this work, so that with the first 
two volumes of that digest and those now issued and 
to be issued under the auspices of Mr. Stark, the 
practitioner will find complete references to ali Mis- 
souri Reports, from the beginning down to the year 

1886, and including the twenty-three volumes of the 





Missouri Appeal Reports. This last we regard 
as a very valuable addition to the work, on ac- 
count of the eminent learning and ability of the 
judges of the courts of appeals, and the high reputa- 
tion of the courts themselves. 

Prefixed to the first volume of this series is a table 
of cases cited, overruled or criticised, prepared with 
great care, which we are sure will be found very use- 
ful to Missouri practitioners. 

In all respects, the work is well prepared, and judi- 
ciously arranged, and, we are very sure, will meet the 
full approbation of the profession. 

As the enterprising publishers are by no means in 
the habit of letting the grass grow under their feet, 
we may confidently expect the early issuance of the 
remaining volumes. 








JETSAM AND FLOTSAM. 





A Goop INsrrucTION.—“Gentleman of the jury,” 
once said an old-time judge in Mobile, ‘‘The lawyers 
have been here two whole days discussing the consti- 
tutionality of the law under which this suit was 
brought. You have nothing to do with that. All you 
have to ascertain is whether the man got the money. 
If he did he ought to pay it. Take the case.” 


“THE MESHES OF THE LAW!’’—Rural Magistrate: 
“Prisonor, you are charged with—ah—loitering about 
in a suspicious manner, without any ostensible em- 
ployment. How do you obtain a living?” Prisoner: 
“Your Wusship, I’m engaged in the manufacture of 
smoked glasses for observing eclipses—‘an industry’ ” 
—(solemnly)—‘‘an ‘industry,’ your Wusship, which 
involves protracted periods of enforced leisure !—(Dis- 
charged with a caution).—Punch’s Almanac. 


JUDGE SPEER, in Re Hover, 30 Fed. Rep. 51, con- 
trasts bar rooms with laundries, to the disadvantage of 
the former. He says: “There is but little in common 
between the bar roomandthe laundry. The laundry is 
pronounced by the supreme court in the case cited toe 
be a ‘harmless and useful occupation.’ Unquestion- 
ably it is not without its influence upon the advance- 
ment of civilization. The necessities of sanitation, of 
decency, of adornment, and many other requisites of 
civilized society, if not expressly, certainly by impli- 
cation, compel us to accord to the laundry a large de- 
gree of usefulness, and indeed of indispensableness. 
Who can ‘view with alarm’ the multiplication of laun- 
dries? Their very implements are innocuous. I can 
recall no instance in history or literature where they 
have been used contra bonos mores. True, the amorous 
and oleaginous Falstaff by his merry and fair tor- 
mentors was secreted in a buck-basket, but this seems 
to have mortified his evil disposition. ‘Have I lived,’ 
cried Sir John, ‘to be carried in a basket like a barrow 
of butcher’s offal, and be throwninthe Thames? A 
man of my kidney, think of that, that am as subject to 
heat as butter, a man of continual thaw and dissolu- 
tion. It was a miracle to ‘scape suffocation.’ The 
more modern breaker of hearts, the wicked but irre- 
sistible Mantalini, when he was degraded to turn the 
mangle in the laundry, looked upon life as a ‘demned 
horrid grind.’ Surely the maxim that ‘cleanliness is 
next to godliness’ is the ample title of the laundry to 
the equal protection of the laws. It is painfully true 
that the occupation of the petitioner is not regarded 
by the courts as a ‘harmless and useful occupation.’ 
To cite cases upon this proposition is a waste of time.” 








